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On page 171, between lines 2 and 3, insert

the following:
SEC 4 smTDY AND REPOr ON -Hl USE Or NON.

BIODEGRADABLE PLASTIC
(a) 8rTD-.-The Secretary of Defense

shall conduct a study in order to identify
the types of disposable plastic Items that
are used by the Department of Defense in
fiscal year 1989, to determine the approxi-
mate quantity used annually and to deter-
mine which such items are biodegradable
and which such items are not biodegradable.

(b) RPoaTr.-Not later than March 1,
1990, the Secretary of Defense shall submit
to the Committees on Armed Forces of the
Senate and of the House of Representatives
a report on the results of the study required
by subsection (a) and the feasibility of sub-
stituting agricultural commodity based blo-
degradable plastic Items for nonbiodegrada-
ble plastic items identified in the study that
are needed by the Department of Defense.
The report shall include the following mat-
ters

(1) The availability of agricultural com-
modity based biodegradable plastic items
that are suitable substitutes for the nonblo-
degradable plastic items

(2) Any additional cost that would result
from conversion to the use of such substi-
tutes over the cost of continued use of the
nonbiodegradable plastic Items
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aideration was being given to the deploy-
ment of United States Coast Guard vessels
to the Peraan Gulf for duty In conjuncton
with the Navy;, and

(2) according to public reports based on
statements from official of the Department
of Defense, the Navy has a significantly in-
adequate number of small patrol boarts in
the Navy fleet of ships.

(b) RWoRT.-The Secretary of the Navy
shall submit a report to Congress within 60
days after the date of the enactment of this
Act regarding the capability of the Navy to
carry out missions requiring the use of small
patrol boats The Secretary shall include in
such report-

(1) an evaluation of the ability of the
Navy to carry out missions requiring the use
of small Patrol boats that are less than 150
feet in length;

(2) a discussion of the contingencies that
would necessitate the use of small patrol
boats (of less than 150 feet in length) rather
than larger warships;

(3) a discussion of any plans the Navy has
.for eliminating the Navy's shortage of such
boats; and

(4) such recommendations as the Secre-
tary considers appropriate to strengthen the
capabilities of the Navy to carry out effec-
tively missions which would require the use
of such boats.

ROTH AMENDMENT NO. 2076
Mr. NUNN (for Mr. Rom) proposed TRADEMARK PROTECTION ACT

an amendment to the bill, S. 2355,
supra; as follows:

On page 131. between lines 13 and 14, NCN A NO. 2078
insert the following: 20
SEC 2 CONFULCr OF INTERST REGUCLATIONS. Mr. BYRD (for Mr. DECoNcInr) pro-

(a) IN Grn EAL.-Not later than 120 days posed an amendment to the bill (S.
after the date of the enactment of this Act, 1883) to amend the act entitled "An
the Secretary of Defense shall issue regula- Act to provide for the registration and
tions that prohibit a contracting officer- protection of trademarks used in com-

(1) from knowingly receiving any offer in merce, to carry out the provisions of
connection with a contract to be awarded by
the Department of Defense from an officer certain international conventions and
or employee of the Federal Government or for other purposes;" as follows:
from any business concern or other organi- On page 48, line 13, strike out "the generic
zation owned or substantially owned or con- name" and insert in lieu thereof "the gener-
trolled by one or more such officers and em- ic name for the goods or services or a por-
ployees; and tion thereof, for which it is registered.".

(2) from knowingly awarding such a con-
tract to-

(A) any person who, on either the date of NOTICE OF HEARING
the award of the contract or the date on SPZCIAL OMTTEE ON AGING
which the department of Defense received
an offer from such person in connection Mr. MELCHER. Mr. President, I
with such contract, is an officer or employee would like to announce for the public
of the Pederal Government; and that the Special Committee on Aging

(B) any business concern or other organi- has scheduled a field hearing on kick-
zation that, on either the date of the award backs in cataract surgery.
of the contract or the date on which the De- The hearing will take place on
partment of Defense received an offer from Monday, May 23, 1988, at 9 arm. in the
such business concern or organization in Ceremonial Courtroom, William F.
connection with such contract Is owned or
substantially owned or controlled by one or Green Federal Building, 6th and Arch
more such offficers and employees. Streets, Philadelphia, PA. The hearing

(b) ExcPTIroNs.-The Secretary of De- will be chaired by the ranking mrnori-
fense may include in the regulations issued ty member, Senator JoHN HEINA
under subsection (a) such exceptions as he- For further information, please con-
determines to be necessary in the interest of tact Larry Atkins, minority staff direc-
national security. tor, at [2021 224-4167.

KENNEDY AMENDMENT NO. 2077
Mr. NUNN (for Mr. KENNEDY) pro-

posed an amendment to the bill, S.
2355, supra; as follows:

On page 171, between lines 2 and 3, insert
the following new section:
SEC . REPORT ON SM.ULL PATROL BOAT OF NAVY.

(a)FxnrDs.s--Congress flhds that-
(1) on April 23. 1988. offIcials of the De-

partment of Defense announced that con-

AUTHORITY FOR COMMITTEES
TO MEET

COMeMTTEE- ON ARMED SERVICES
Mr. BYRD. Mr. President, I ask

unanimous consent that the Commit-
tee on Armed Services be authorized
to meet during the session of the
Senate on Friday, May 13, 1988, in
open session, to consider the nomina-
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tions of Gordon A. Smith, to be Assist-
ant Secretary of Defense for Com-
mand, Control, Communications and
Intelligence; the nomination of Mi-
chael P.W. Stone, to be Under Secre-
tary of the Army; and the nomination
of Alan Marshall Elkins, to be a
member of the Board of Regents of
the University of the Health Sciences.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

COoMb2ts ON T]H JUDICIAHY

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on the Judiciary, be -authorized to
meet during the session of the Senate
on Priday, May 13, 1988, to hold a
hearing on S. 1250, Federal assistance
to State and local criminal justice pro-
grams.

The PRESIDING OFFICER. With-
out objection, It is so ordered.

COGMMITX ON OOV!ENMIUNAL AFAIRS

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Governmental Affairs, be au-
thorized to meet during the session of
the Senate on Friday, May 13, 1988, on
the subject of regulatory reform: nego-
tiated rulemaking.

The PRESIDING OFFICER. With-
out objection, it Is so ordered.

SELECT COMIITI ON INDIAN AFAIRS

Mr. BYRD. Mr. President, I ask
unanimous consent that the Select
Committee on Indian Affairs, be au-
thorized to meet during the session of
the Senate on Friday, May 13, 1988, to
hold a markup on S. 555. a bill to pro-
vide for Federal regulations of gaming
activities on Indian lands, and for
other purposes

The PRESIDING OFFICER. With-
out objection, it is so ordered.

5UBCOMMITT= ON SOCIAL SZECURITY AND
FraMY POLICY

Mr. BYRD. Mr. President, I ask
unanimous consent that the Subcom-
mittee on Social Security and Family
Policy of the Committee on Finance
be authorized to meet during the ses-
sion of the Senate on May 13, 1988, to
hold a hearing on long-term status of

-Social Security trust funds.
The PRESIDING OFFICER. With-

out objection, It is so ordered.

ADDITIONAL STATEMENTS

FETAL ALCOHOL SYNDROME
AWARENESS WEEK

* Mr. CIILES. Mr. President, in
studying the high incidence of infant
mortality and low birthweight, I have
had the opportunity to visit a number
of neonatal clinics in this country. In
these clinics, specially trained teams
of physicians and nurses watch over
helpless infants who have been born
prematurely, underweight, or with
multiple disabilities. The tragedy is,
Mr. President, that many of these
birth defects could have been prevent-
ed.
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S6c AInTuORLZA4ONOFAPPROPRIATlOAS

(aJ There a tharied to be appropri-
ated for fiscal rn 1988 1M, J Lg, 1991,
and 1992 sudc sums ,s ma be uecaery for
carrying out the purposes and provions of
the Treaty ,d this Actd ictuing-

(1) for fiscal e 1988, 1989, 1990, 1991,
and 1992. a amount not to exceed $350,000
annuallu to the Department of Commerce
fin administbatve ezxpenses, and

(2) for fiscal ar 1988, 1989, 1990, 1991.
and *1992. as caownt not to exceed $50,000
annuallr to Department of State for ad-
ministrti oe pnwa.

(b) Funds pproprated for the purposes of
the Treaty 1a be used notwithstanding
any of the pvisi of the Foreign Assist-
ance Act of 1961 (22 U.SSC 2151 et seq.) or of
any appropiations Act VTat imposes restric-
tions on the .maintena.wce or use a4 cash
transfer asristanc wtdh are inconsistent
wfth the rovsons of the Treaty.
SEC IL. EFFECITVE DAF

(aJ Except as providbi in ubsection (b) of
this section. th Act shall be effective on the
date on Swhic the Treaty enters into force
for the Unite Sttte e

(d)(1) The authoriti to promulgate regula-
tions pursuant to this Act shall be effecttoe
on the date of enactment of this Act.

(2) Any regulation promulgated pursuant
to this Act shall not be effective before the
date on inhich the Treaty enters into force
for the United States

The title was amended so as to read:
"A bill to implement the Treaty on
Fisheries Between the Governments
of Certain Pacific Island States and
the Government of the United States
of America."

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

MERCHANT MARINE DECORA-
TIONS AND MEDALS ACT

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (ER. 1430) to authorize decora-
tions, medals, and other recognition for
service in the U.S. Merchant Marine, and
for other purposes

There being no objection, the Senate
proceeded to consider the bill.

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment.

If there be no amendment to be of-
fered, the question is on the third
reading and passage of the bill.

The bill (HR. 1430) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

TRADEMARK PROTECTION
Mr. BYRD. Mr. President, I ask

unanimous consent that the Senate

proceed to the immediate consider-
ation of S. 1883.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill. 8. 1883, to amend the Act entitled
"An Act to provide for the registration and
protection of trademarks used In commerce.
to carry out the provisions of certain inter-
national conventions, and for other pur-

The PRESIDING OFFICER.- Is
there objection to the present .consid-
eration of the bill?

There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Commit-
tee on the Judiciary, with an amend-
ment to strike all after the enacting
clause and insert in lieu thereof, the
following:

8. 1883
That this Act may be cited as the "Trade-
mark Law Revision Act of 1988".

SEC 2 For purposes of this Act. the Act en-
titled "An Act to provide for the registration
and protection of trademarks used in com-
merce, to carry out the provtstons of certain
international .conventions, and for other.
purposes" sha be referred to as the "Ttade-
mark Act of 1946".

SEc 3 Section I of the Trademark Act of
1946 (15 U5.C. 1051) is amended by-

(1) inserting a section heading before sec-
tion I to read as followa

'sqUnrrsMEmN o APPLYMNO TO REGL ER
'ADmSARKs ON rEo PR2IPIAoL rBGEoSnr

(2) striking out '"mnay register his' in the
matter befor subsection (a) and inserting
in lieu thereof 'Imay apply to register his";

(3) redesignating paragraphs (1),-(2), and
(3) of subsection (a) as subpararaphs (A),
(B). and (C), respectively;

(4) redesignating subsections (a), (b, and
(c) as paragraphs (1), (2), and (3), respec-
tfvely;

(5) inserting "(a)" after "SEc7oN 1."
(6) striking out "applied to" in subsection

(a)(1)(A), as redesignated herein. and insert-
tng in lieu thereof "used on or in connection
with"

(7) strking out. "actually" in subsection
(aI)()(C), as redesignated herein'

(8) striking out 'tling" in subsection
(a)(2), as redesignated herein, and inserting
in lieu thereof "prscrlbed', and

(9) adding at the end thereof the following
"lb) A person who has a bona fide inten-

tion to use a trademark in commerce, such
intention to reflect the good faith circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

"(1) By filing in the Patent and Trade-
mark Office-

"(A) a written application, in such form
as may be prscrbed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer of the corporation or
association applying, specifying applicant's
domicile and citizenship, applicant's bona
fide intention to use the mark in commerce,
the goods in connection with which the ap-
plicant has a bona fide intention to use the
mark and the mode or manner in which the
mark is intended to be used in connection
with such goods, and including a statement
to the effect that the person making the veri-
fication believes himself, or the firm, corpo-
ration, or association in whose behalf he
makes the verification, is entitled to use the
mark in commerce, and that no other

person, firm, corporation, or associato to
the best of his knowledge and bdef, has the
right to use such mark in commerce either
in the identical form thereof or in such near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake. or to deceive. However, with
-the exception of applications filed pursuant
to section 44 of this Act no mark shall be
registered ntil the applicant has met the re-
quiremets of section 13(b)(2) hereof, and

"(B) a drawing of the mar..
"(2) By paying in the Patent and Trade-

mark Qffce the prescribede
"(3) By complying with such rule or regu-

laton not inconsistent with law, as may
be presribed by the Commisioner.

"(c) At any time during examination of an
application filed under subsection (b), an
applicant who has made use of the mark in
commerce may claim the benefts thereof for
purposes of this Act, by amending his appli-
cation to brtng it into conformity with the
requirements of subsection (a).".

Sc. 4. Section 2 of the Trademark Act of
1946 (U.5C 1052) isamended-

(1) by amending subsection (d) to read as
follows

"(d) Consists of or comprises a mark
which so resemble a mark registered in the
Patent and Trademark O.oce, or a mark or
trade name previouly used in the United
States by another and not abandoned, as to
be likely, when applied to the goods of the
applicant, to cause confusionr or to cause
mistake, or to deceive' Profvided That when
the Commissioner determines that co!Mu-
sion, mistake, or deception is not likely to
result from the continued ue by more than
one person of the same or similar marks
under condition and limitations as to the
mode or Place of use of the marks or the
goods in connection with which such marks
ar used, concurrent. registrations may be
issued to such persons when they hare
become entitled to use such marks as a
result of their concurrent lawftla use in com-
merce prior to (1) the earliest of the filing
dates of the applications pending or of any
registration issued under this Act, or (2)
July 5, 1947, in the case of reistrations pre-
viously issued under the Act of March 3,
1881, or February 20, 1905, and continuing
in full force and effect on that date' or (3)
July 5, 1947, in the cae of applications filed
under the Act of February 20, 1905, and reg-
istered after July 5, 1947. Use prior to the
filing date of any pending application or a
registraton shal not be required when the
owner of such application or registration
consents to the grant of a concurrent regis-
tration to the applicant Concurrent regis-
trations may also be issued by the Commis-
sioner when a court of competent jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations
as to the mode or place of se of the mark or
the goods on or in connection with which
such mark is registered to the respective per-
sons'";

(2) in subsection (e) by striking out "ap-
plied to" each place it appears and inserting
in lieu thereof "used on or in connection
with'"; and

(3) in subsection (fJ by-
(A) striking out "applied to" and inserting

in lieu thereo "used on or in connection
with"; and

(B) striking out "five years" through the
end of the subsection and inserting in lieu
thereof "five years next preceding an offer of
proof by the applicant. ':
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Ssc 5. Section 3 of the Trademark Act of

1946 (15 U.S.C. 1053) is amended by-
(1) striking out 'used in commerce" in the

first sentence,
(2) striking out '" except when" through

"mark is used" in the first sentence, and
(3) striking out the second sentence.
SEC. 6. Section 4 of the Trademark Act of

1946 (15 U.S.C. 1054) is amended by-
(IJ striking out "origin used in com-

merce," and inserting in lieu thereof
"origin, ";

(2) striking out "except when" in the first
sentence .and inserting in lieu thereof
"except in the case of certification marks
when"; and

(3) striking out the second sentence.
SEC. 7. Section 5 of the Trademark Act of

1946 (15 U.S.C. 1055) is amended by adding
at the end thereof the following "First use of
a mark by a person, which use is controlled
by the registrant or applicant for registra-
tion of the mark in respect to the nature and
quality of the goods or services, shall inure
to the benefit of the registrant or appli-
cant "':

Sea 8. Section 6rb) of the Trademark Act
of 1946 15 U.S.C. 1056(b)) is amended by
striking out "(d)" and inserting in lieu
thereof "Ie)"

SEc. 9. Section 7 of the Trademark Act of
1946 (15 U.SC. 1057) is amended by-

(1) amending subsection (b) to read as fol-

"lb) A certifcate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity of the registered mark and of the regis-
tration thereof, of the registrant's ownership
of the mark, and of the registrant' excduive
right to use the registered mark in comnmrer
on or in connection with the goods or serov
ices secified in the certficeate, subject to
any conditions or limitations stated there-

(2) redesignating subsections cl, (d, (el,
If), and tg) as subsections (d), Ie), ), g,
and th. respectively*'

(3) inserting between subsection (b) and
subsection (dJ, as redesignated herein, the
following:

"(c) Contingent on the registratton of a
mark on the principal register established
herein, the filing of the application to regi
ter such mark shall constitute constructive
use of the mark, conferring a right of priori-
ty, nationwide in effect, on or in connection
with the goods or services specified in the
registration against any other person except
for a person whose mark has not been aban-
doned and, who prior to such filing-

"(1) has used the mark,'
"12) has filed an application to register the

mark on the principal register and that ap-
plication is pending or has resulted in regis-
tration of the mark on the principal register;
or

"(3) has filed a foreign application to reg-
ister the mark on the basis of which he has
acquired a right of priority by the timCly
filing under section 44(d) of an application
to register the mark on the principal register
and that application is pending or has re-
sulted in registrstion of the mark on the
principal register."'

(4) amending subsection (d), as redesai-
nated herein, by striking out "fee herein pro-
vided" and inserting in lieu thereof pe-
scrtbed fee'"

(5) amending subsection If), as redelignat-
ed herein, by striking out "fee required by
law" and inserting in lieu thereof "pre-
scribed fee" and

(6) amending subsection h, a redesig-
nated herein, by striking out "required fee"
and inserting in lieu thereof "prescrbed
fee":

SC 10. Section 8(a) of the Trademark Act
of1946 (15 U.SC 1058W is amended by-

(1) striking out "twenty" and inserting in
lieu thereof "ten"; and

(2) striking out "showing that said mark
is in use in commerce or showing that its"
and inserting in lieu thereof "setting forth
those goods or services recited in the regis-
tration on or in connection with which the
mark is in use in commerce and having at-
tached thereto a specimen orfacsimile show-
ing current use of the mark or showing that
any':

Ssc. 11. Section 9(a) of the Trademark Act
of 1946 (15 U.S.C. 1059(a)) is amended by
striking out "twenty" and inserting in lieu
thereof "ten'"

Sec 12. Section 10 of the Trademark Act of
1946 (15 U.S.C. 1060) is amended to read as
follows:
"AsroNMxTr AND Orwr or SecURrryrr 'rsEsr

"Stc 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the business
connected with the use of and symbolized by
the mark. However, no application to regis-
ter a mark under section 1(b) shal be as-
signable prior to the filing of the verified
statement of use under section 13(b)(2),
except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains.

"(b)(1) A security interest in a registered
mark, or a mark for which an application
for registraton has been filed under section
1(b) or subsection (Id or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party provided--

"(A) the party granted the security interest
obtains a security interest in the goodwill of
the business in which the mark is used, or
with at part of the goodwill of the business
connected with the use of and symbolized by
the marik and

"(B) notice of such interest is fled in the
Patent and Tradenark Offic-

"(i) within ten days afte the interest is
granted if the interest pertains to a regis-
tered mark or if it pertains to a mark which
is the subject of an application for registra-
tion under section l(b) or subsection (d or
Ie) of section 44, or

"(t within four months after the mark is
registered if the interest pertains to a mark
which is the subject of an application under
sectton 1 (a) or 23 and the person holding the
interest has a valid 'perfected interest pur
suant to State law at the time the mark is
registered

"(2) A party granted a security interest in
a registered mark, or a mark for which an
application for registration hast been filed
under section I(b) or subsectton (d) or (e) of
section 44, may, after default by the party
grantin the security nterst require the
debtor to assign the mark to-

"(A) a transferee who is also being as-
signed that part of the goodwill of the bust-
ness connected with the use-of and symbol-
ized by the mark or

"(B) the party holding the security inter-
ea even though such party does not praesent-
ly engage in the business to which the mark
relate provided that the secured party
either subsequently engag in the business
to which the mark relates or holds the mark
onll for the purpose of rubequently trans-
ering the mark along with the goodwill as-

soctated with the mark and that such subse-
quent transfer occurs prior to dissipation of
the goodwill.

"(3) A security interest in a mark obtained
pursuant to this section will extend to the
consideration received upo the sale, ex-
chanOe, collection or other disposition of the
mark for ten days after receipt of the contid-
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eration by the transferor and will then lapse
unless a financing statement or other docu-
ment is filed as required by appropriate
State law.

"(c) In any assignment of or grant of a se-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busi-
ness connected with the use of and symbol-
ized by any other mark used in the business
or by the name or style under which the
business is conducted

"(d) Assignments and grants of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facie evidence of the executon of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facie
evidence of execution An assignment of or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration without notice.
unless recorded in the Patent and Trade-
mark Office-

"(1i within three months after the date
thereof or prior to such subsequent purchase
in the case of an assignment or

"(2) pursuant to the provisions of subsec-
tion (b)(1B) or prior to the subsequent
filing of a conflicting interest, whichever is
later, in the case of the grant of any security
intereaL

"te) A separate record of documents sub-
mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall include any release,
cancellation, discharge, or satisfaction re-
lating to any conveyance or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appi-
cation to register has been filed.

"If) An assignee or holder of a secrity in-
terest not domiciled in the United States
shall be tsubJet to and comply with the pro-
visions of section 1d) of ths AcL't
Sc 13. Section 12(a) of the Trademark

Act of 1946 (15 U..C 1062aJ is amended
by-

(1) striking out "fee herein provided" and
inserting in lieu thereof "rescribed fee'"
and

(2) striking out 'to registration, the' and
inserting in lieu thereof "to registration or
would be entitled to registration upon the
acceptance of the statement of use pr
scribed in section 3f(b)(2) of this Act the".

Soc I1 Section 13 of the Trademark Act of
1946 (15 U.S.C 1063) is amended by-

(1) inserfng "(a)" before "Any person
(2) striking out required fee" and insert-

ing in lieu thereof rescribed ee and
(3) adding at the end thereof the following:
"lb) Unless registratton is succes#flly op-

posed-
"I() a mark entitled to registration on the

principal register based on am application
filed under section l(a) or pursuant to sec-
tton 44, shall be registered in the Patent and
Trademark Office, and a certtficate of res-
tration issued, and notice of the registration
shall be published in the Official Gazette of
the Patent and Trademark Offic' or

"(2) a notice of allowance shall be issued
to the applicant tf he applied bir registra-
tton under section 1(b). WtUhin six months
following the date of the notice of allow-
ance, the applicant must fle in the Patent
and Trademark OMmce, together with such
number of specimens or facsimiles of the
mark as used in commerce as map be re-
quired by the Commissioner and payment of
the prescribed fee a verifed statement that
the mark is in use in commerce and specify-
ing the date of applicant's first use of the
mark and the date of applicant's first use of
the mark in commerce those goods or serv-
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ices specifed in the notice of allowance on
or in connection with which the mark is
used in commerce and the mode or manner
in which the mark is used in connection
toth such goods or service Subject to exam-
ination and acceptance of the statement of
use, the mark shall be registered in the
Patent and Trademark Office, and a certifi-
cate of relistratton issued, for those goods or
services recited in the statement of use for
which the mark is entitled to registration
and notice of registratton shall be published
in the Official Gazette of the Patent and
Trademark Office. The notice shall specify
the goods or ervices for which the mark is
reogistered.

"(A) The time for filing the statement of
use shall be extended for an additional six-
month period upon wrtten requet of the
applicant prior to expiration of the six-
month period Such request shall be accom-
panied by a verfted statement that the ap-
plicant has a continued bona fide intention
to use the mark in commerce and specifying
those goods or services identified in the
notice of allowance on or in connection
with which the applicant has a continued
bona fide intention to use the mark in com-
merce, Up to sit further extension of six
months each shall be obtained when request-
ed prior to the cxpiration of the extended
period and accompanied by a verified state-
ment that the applicant has a continued
bona fide intention to use the mark in com-
merce and specifyng those oods or services
identified in the most recent etension for
which the applicant has a continued bona
fide intention to use the mark in commerce
Each requet for an extentton shall be ac-
companted by payment of the prescribed fee.

"(B) The Commistioner shall notify any
applicant who file a statement of use of the
acceptanoe or rcfual thereof and, if a refu-
al, the reasons therefor. An applicant may
amend his statement of use.

"(C) The failure to timely file a vertfied
statement of e shall result in abandon-
ment of the application.".

S-c 15. Section 14(c) of the Trademark
Act of 1946 (15 U.SC 1064(c)) is amended to
read as follows

"(c) at any time if the registered mark be-
comes the generic name for the goods or
services, or a porton thereof, for which it is
registered, or has been abandoned or its reg-
istration was obtained fraudulently or con-
trary to the provisions of section 4 or of ub-
section (a), (b). or (c) of section Zfor a regis-
tration hereunder, or contrary to similar
prohibitory pTo ons of such prior Acts for
a registration thereunder, or if the registered
mark is being used by, or with the permis-
sion f, the registrant so as to misrepresent
the source of the goods or ervices on or in
connection with which the mark is used. If
the registered mark becomes the generic
name for less than all of the goods or ser-
ices for which it is registered a petition to
cancel the registration for only those goods
or servooes may be filed A registered mark
shall not be deemed to be the generic name
of goods or services solely because such mark
is also used as a name of or to identify a
unique product or service The primary sig
ntficance of the registered mark to the rele-
vant public rather than purchaser motiva-
tion shall be the test for determining wheth-
er the registered mark has become the gener-
ic name of goods or services on or in connec-
tion with which it has been used; or"':

SEC. 16. Section 15(4) of the Trademark
Act of 1946 (15 U.S.C 1065(4))11 is amended
by striking out the common descriptive
name of any article or substance, patented
or otherwise and inserting- in lieu thereof
"the generic name'"

SEc. 17.Z Section 16 of the Trademark Act of
1946 (15 USC. 1066) is amended by striking

out "applied to the goods or when ued in
connection with the services" and inserting
in lieu thereof 'sed on or in connection
with the goods or services':

SmC 186. Section 18 of the Trademark Act of
1946 (15 US.C 1068) is amended by-

(1) striking out "or restrict" and inserting
in lieu thereof "the registraton, in whole or
in part may modify the application or reg-
istration by limiting the goods or services
specified therein, may otherwite restrict or
rectify with respect to the register"

(2) striking out "or" before 'may refuse"
and

(3) adding at the end thereof th lowng:
"However, no final judgment shall be en-
tered in favor of an applicant under section
1(bl prior to the mark being registered. if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
ton 7(c. "':

Sec 19. Section 19 of the Trademark Act of
1946 (15 U.S.C. 1069) is amended by striking
out the second sentence

SEC. 20. Section 21 of the Trademark Act of
1946 (15 U.S.C 1071) is amended-

(1) in subsection (a), by striking out '"sc-
tion 21(b)" each place it appears and insert-
ing in lieu thereof "subsection (b)"'

(2) in subsection (a), by striking out 'sec-
tton 21(aJ(2) hereof" and inserting in lieu
thereof "paragraph (2) of this subsection";

(3) in subsection (a)(4), by adding at the
end thereof the following: "However, no
final Judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registered, if such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c). '

(4) in ubsection b), by striking out "sec-
tion 21(a)" each place it appears and insert-
ing in lieu thereof "subsecttion (a)"

(5) in subsection (b)(1), by adding at the
end thereof the following "However, no
final judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registered, if such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c.".

(6) in subsection (b)(3), by amending the
first sentence of such paragraph to read aJ
follows

"(3) In any case where there is no adverse
party, a copy of the complaint shall be
erved on the Commissioner, and, unless the

court finds the expenses to be unreasonable,
all the expenses of the proceeding shall be
paid by the party bringing the case, whether
the final decision is in favor of such party
or notL"

SEc 2Z1. Section 23 of the Trademark Act of
1946 (15 U.S.C 1091) is amended by-

(1) inserting "(a)" before "In addition" in
the first paragraph,

(2) inserting "(b)" before "Upon the" in
the second paragraph;

(3) inserting "/c/" before "For the pur-
poses" in the third paragraph,

(4) striking out "paragraphs (a)," in sub-
section (a), as designated herein, and insert-
ing in lieu thereof "subsections (a),";

(5) striking out "have been in lawful use
in commerce by the proprietor thereof
upon" in subsection (a), as designated
herein, and inserting in lieu thereof "are in
use in commerce by the owner thereof, on'"

(6) striking out 'for the year preceding the
filing of the application" in subsection (a),
as designated herein,

(71 inserting before "section 1" in subsec-
tion ta), as designated herein, the following:
"subsections (a) and (d) of'

(8) striking out "fee herein provided" in
subsection (b), as designated herein, and in-
serting in lieu thereof "prescribed fee"; and

(9) striking out the last paragraph.
SEa 22. Section 24 of the Trademark Act of

1946 t15 U.SC. 1092) is amended by-

(1) striking out "vafied" in the second
sentence

(2) striking out "was not entitled to regis-
ter the mark at the time of his application
for registration thereof," and inserting in
lieu thereof "is not entitled to registration,";

(3) striking out 'is not used by the regis-
trant or'";and

(4) adding at the end thereof the following:
"However, no final judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c."

Src. 23 Section 26 of the Trademark Act of
1946 (15 US.C 1094) is amended by-

(1) inserting "1 (b)," after "sectons', and
(2) inserting "7(c)," after "7(b)J"
SEc 24. Section 27 of the Trademark Act of

1946 (15 US.C. 1095) is amended by adding
at the end thereof the following: "The filing
of an application to register a mark on the
supplemental register, or registration of a
mark thereon, shall not constitute an admis-
sion that the mark is not eligible for regis-
tration on the principal register established
herein.

Ssc. 25. Section 29 of the Trademark Act of
1946 (15 U.S.C 1111) is amended by striking
out "as used':

Se 26. Section 30 of the Trademark Act of
1946 (15 U.S.C 1112) is amended by-

(1) inserting "or registrant's" after "appli-
cant's'",

12) striking out nmay file an application"
and inserting in lieu thereof "may apply";

O3) striking out "goods and services upon
or in connection with which he is actually
using the mark.'" and inserting in lieu there-
of "goods or services on or in connection
with which he is using or he has a bona fide
intention to use the mark in commerce.";
and

14) by amending the proviso to read. "Pro-
vided, That when the Commissioner by regu-
lation permits the filing of an application
for the regtstration of a mark for goods or
ervices which fall within a plurality of

classes, a fee equaling the sum of the ees for
filing an application in each class shal be
paid, and the Commissioner may issue a
single certificate of registration for such
mark ':

Ssc 27. Section 31 of the Trademark Act of
1946 (15 U.S.C 1113) is amended by-

(1) striking out "SECTrON 31. FeEs'" and
(2) inserting "S' c 31." before "a)"':
Src 28. Section 32(2) of the Trademark

Act of 1946 (15 US.C. 1114(2)) is amended
'by striking out "injunction" and inserting
in lieu thereof "Injunctive".

Sec 29. Section 33(a) of the Trademark
Act of 1946 (15 U.S.C 1115(a)) is amended
by-

(11 inserting "the validity of the registered
mark and of the registration thereof, of the
registrant's ownership of the mark, and of
the" after "prima facie evidence of';

(2) inserting "or in connection with" after
"in commerce on";

(3) striking out "an opposing party" and
inserting in lieu thereof "another person";
and

(4) inserting '" including those set forth in
subsection (b), " after "or defect"'

Sec 30. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C 1115(b)) is amended
by-

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

"(b) To the extent that the right to use the
registered mark has become incontestable
under section 15, the registration shall be
conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
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mark, and of the registrant's exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
nection with the goods or services specified
in the affidavit filed under the provisions of
section 15 or, if fewer in number, the renew-
al application filed under the provisions of
section 9 hereof, subject to any conditions or
limitations in the registration or in such Of-
fidavit or renewal application Such conclu-
sive evidence of the right to use the regis-
tered mark shall be subject to proof of in-
fringement as defined in section 32, and
shall be subject to the following defenses or
defects.'"

(2) striking out "services in" in paragraph
(31 and inserting in lieu thereof "services on
or in";

(3) striking out "trade or service" in para-
graph (4);

(4) striking out "to users" in paragraph

(5) striking out "registration of the mark
under this Act or" in paragraph (5) and in-
serting in lieu thereof "tA) the date of con-
structive use of the mark established pursu-
ant to section 7(c), or (B) the registration of
the mark under this Act if the application
for registration is filed prior to the effective
date of the Trademark Law Revision Act of
1988, or (C)"; and

(6) adding at the end of the subsection, the
following:
"In addition, equitable principles including
laches. estoppel, and acquiescence, where ap-
plicable, may be considered and applied".

Sec. 31. SectIon 34 f the Trademark Act of
1946 (15 U.SC 1116) is amended-

(1) in subsection (a) by-
(A) striking out 'b"of the registrant of a

mark registered in the Patent and Trade--
mark Office" and inserting in lieu thereof
'"rotected under thi Act'" and

(B) adding at the end thereof the follow-
ing:
"H'oevi, no final udgment sha be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishitng constructve use pursuant to cc-
tion 7(c)."; and

(2) in subsectton (c) by-
(A) striking out "proceeding arising" and

inserting in lieu thereof "proceeding involv-
ing a mark registered'" and

(B) striking out "decision it rendered,
appeal taken or a decree issued" and insert-
ing in lieu thereof 'udgment is entered or
an appeal is taken'

SZc. 32 Section 35(aJ of the Trademark
Act of 1946 (15 U.SC 1117(a)) is amended
by striking out "of the registrant of a mark
registered in the Patent and Trademark
Office" and inserting in lieu thereof "Pro-
tected under this Act'.
Sec 33. Section 3 of the Trademark Act of

1946 (15 U.S 1118) is amended by-
(1) striking out "of the registrant of a

mark registered in th- Patent and Tade-
mark Office and inserting. in lieu thereof
"protected under this Acrt and

(2) striking out "registered mark" and 'n-
serting in lieu thereof "mark-.

Sc 34. (a) Section 39 of the rademark
Act of 1946 (15 U.C. 1121J is redesignated
as subsection (a) of section 39 by inserting
"(a)" after "Sc 39.'.

(b) Section 39a of the Trademark Act of
1946 (15 U.S.C 1121a) is redesignated as
subsection b) bof sectton 39 by striking out
"Ssc 39a. and insertng in lieu thereof

i(c Subsection b of section 39, as rdesig-
nated herein, is amended by striking out
"serviemarks" each place ft appears and
inserting in liteu thererof"si marks".,

Ssc. 35. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C. 1125(a)) is amended to
read as follows:

"(a)(1) Any person who uses in commerce
on or in connection with any goods or serv-
ices, or any container for goods, any word,
term, name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which-

"(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affli-
ation, connection, or- association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another; or

"(B) by use of a false designation of origin
or of a false or misleading description or
representation misrepresents the nature,
characteristics, or qualities of his or another
person's goods servces, commercial activi-
ties or their geographic origin,
shall be liable in a civil action by any
person who believes that he is or is likely to
be damaged by such action.

"(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common lawo or pursuant to
any statute of the United States' Provided,
That nothing in this subsection shall be con-
strued so as to preempt the Jurisdiction of
any State to grant relief in cases of unfair
competitton.

Se 36 Sectton 43 of the Trademark Act of
1946 (15 U.SC. 1125) is amended by adding
at the end thereof the following new subsec-
tion:

"(c)(1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equity, taking
into account, among other things, the good
fath use of an individual' name or an in-
dication of geographc origin, to an tinunc-
tion against another person's use in com-
merce of a mark, commencing after the reg-
strant's mark becomes famow, which
causes dilution of the distinctive quality of
the registrant's mark, and to obtain such
other relief as is provided in this subsection.
In determining whether a mark is famous
and has distinctive quality, a court shall
weigh the following and other relevant fac-
tors

"A) twhether the mark is inherently dis-
tinctive or has become distinctive through
substantially exclusive and continuou use,

"(B) whether the duration and extent of
use of the mark are substantial,

"I(C) whether the duration and extent of
advertising and publicity of the mark are
substantial

"(D) whether the geographical extent of
the trading area in which the mark is used
is substantal

"(E) whether the mark has substantial
renown in its and the other person trading
area and channels of trade,' and

"(F) whether the same or similar marks
are being used substantially by third parties.

~(2/ The registrant sha be entitled only to
infunctive relief in an action brought under
this subsection, unless the subsequent user
wtlfully intended to trade on th regis-
trant's reputation or to cause dilution of Me
registrant's mark; If such wtllful intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof subject to the discretion of the
court and the principles of equity.

"(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1905 or
on the principal register established heretn
shall be a complete bar to an action brought
by another person, under the common law or

statute of a State, seeking to prevent dilu-
tion of the distinctiveness of a mark, label,
or form of advertisemenL "':

Ssc. 37. Section 44 of the Trademark Act of
1946 (15 U.S.C. 1126) is amended-

(1) by striking out "fees herein prescribed"
in subsection (a) and inserting in lieu there-
of 'yees required herein";

(2) by striking out "paragraph (b)l" each
place it appears and inserting in lieu there-
of "subsection ao)";

(3) in subsection (d) by striking out "sec-
tions 1, 2, 3, 4, or 23" and inserting in lieu
thereof "section 1, 3, 4, 23, or 44(e)";

(4) in subsection (d)(2) by striking out
'"but use in commerce need not be alleged"
and inserting in lieu thereof "including a
statement that the applicant has a bona fide
intention to use the mark in commerce";

(5) in subsection (d)(3), by striking out
'foreing" and inserting in lieu thereof 'for-
eign"'

(6) in subsection (e) by adding at the end
thereof the following: 'The application must
state the applicant's bona fide intention to
use the mark in commerce, but use in com-
merce shall not be required prior to registra-
tion'L and

(7) in subsection (f), by striking out "para-
graphs (c), (d)," and inserting in lieu thereof
"subsections c), (d,':

SEC 38. Section 45 of the Trademark Act of
1946 (15 U.S.C. 1127) is amended by-

(1) amending the paragraph defining "re-
lated company" to read as follows

"The term 'related company' means any
person whos use of a mark is controlled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used." '

(t2 amending the paragraph defining
"trade name" and "commercial name" to
read as follow&s

"The terms 'trade name' and 'commercial
name' mean any name used by a person to
Identif his business or vocation."'

(3) amending the paragraph defining
"'Yrademark' to read as follozs

"'Th term 'trademark' means any word,
name, symbol or device or any conmbination
thereof used by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish his
goods, including a unique product, from
those of others and to indicate the source of
the goods, even if that soure is unknown.

(4) amending the paragraph defining
"service mark" to read as follow'

'"The term 'service mark' means any word.
name, symbol, or device or any combination
thereof used by a person, or which a person
has a bona fite intention to use in com-
merce and for which he applies for registra-
tton on the principal register established by
this Act, to identify and distinguish the
services of one person, including a unique
service, from those of others and to indicate
the source of the services even if that source
is unknown. Title character names and
other distinctive features of radio or televt-
sion programs may be registered as ervice
marks notwithstanding that the or the pro-
gramas may advertise the goods of the rpon-
sor."

(t5 amending the paragraph defining "cer-
tification mark" to read as follows'

"The term 'certifcation mark' means any
word, name, symbol or device or any combi-
nation thereof used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filing of an application for registration
on the principal register established by this
Act, to certify regional or other origin, mate-
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rit, mode of mantfacture, quality, accura-
cy, or other characteristics of such person's
goods or services or that the work or labor
on the poods or services was performed by
members of a union or other organization. "

(6) amending the paragraph defitnng "col-
lective mark" to read as followr

'The term tollective mark' means a trade-
mark or service mark used by the member
of a cooperative an association, or other
collective group or organization, or which
such entty has a bona fide itntenton to use
in commerce and for. which it applies for
registration on the principal register estab-
lished by this Act, and includes marks indi-
cating membership in a union, an associa-
tion, or other organizatito ";

(7) amending the paragraph defining
"mark" to read asfollouwc '

"The term 'mark' tncludes any trademark,
service mark, colective mark, or certifica-
tton mark. "'

(8) amending the matter which appears
between the paragraph defining '"mark',
and the paragraph defining "colorable mi-
tation" to read as folUowr

"'The term 'Use in commerce' means use of
a mark in the ordinary course of trade, com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark.
For purposes of this Act a mark shall be
deemed to be in use in commerce (1) on.
goods when it is placed in any manner on
the goods or their containers or the displays
associated therewith or on the tags or labels
affxed thereto, or if the nature of the goods
makes such placement impracticable then
on documents associated with the goods or
their sale and the goods are old or tranc
ported in commerce and (2) on services
when it is used or displayed in the sale or
advertising of services and the services are
rendered in commerce or the services are
rendered in more than one State or in this
and a foretin country and the person ren-
dering the services is engaged in commerce
in connection therewith.

"A mark shall be deemed to be 'aban-
doned'-

"(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances
Nonuse for two consecutive years shall be
prima facie evidence of abandonment 'Use'
means use made in the ordinary course of
trade, commensurate with the circum-
stancs, and not made merely to reserve a
right in a mark, or

"(2) when any course of conduct of the
owner, including acts of omission as well as
commisson, causes the mark to become the
generic name for the goods or services or
otherwise to lose its signiffcance as a mark.
Purchaser motivation shall not be a test for
determining abandonment under this sub-
paragraph.

"The term 'dilution' means the material
reduction of the distinctive quality of a
famous mark through use of the mark by an-
other person, regardless of the presence or
absence of (1) competition between the users
of the mark, or (2) likelihood of comfusion,
mistake, or deception arising from that
use ':.

SEc 39. The Trademark Act of 1946 is
amended by adding at the end thereof the
following:

"Ssc 51. AU certificates of registration
based upon applications for registration
pending in the Patent and Trademark Office
on the effective date of the Trademark Law
Revision Act of 1988 shall remain in force
for a period of 10 years.':

SEC. 40. This Act and the amendments
made by this Act shall become effective on
the date one year after the date of enactment
of this Act

.AIDM NO. 2078

Mr. BYRD. Mr. President. on behalf
of Mr. DzCocrsIi, I send a technical
amendment to the desk

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows

The Senator from West Virginia [Mr.
BTRD] for Mr. DzCoNcNa, proposes an
amendment numbered 2078:

On page 48, line 13, strike out "the generic
name" and insert in lieu thereof "the gener-
ic name for the goods or services or a por-
tion thereof, for which It Is registered.".

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2078) was
agreed to.

Mr. DrCONCINL Mr. President, I
am pleased that the Senate has waived
the 2-day rule in order to expeditious-
ly consider this important bipartisan
bill S. 1883, the Trademark Law Revi-
sion Act of 1988. I ask unanimous con-
sent that the Senate adopt 8. 1883 as
reported by the Senate Judiciary Com-
mittee.

The purpose of S. 1883, Trademark
Law Revision Act of 1988, is to amend
the Trademark Act of 1946 to bring it
up to date with present day business
practices and realities. The legislation
improves the act's protection of the
public from counterfeit, confusion and
deception, increases the value of the
Federal trademark registration system
for US. companies, and removes the
current preference for foreign compa-
nies applying to register.

Mr. President, S. 1883 represents the
first overall revision of the Federal
trademark statute, the Lanham Act,
since the act was adopted in 1946.
Many of the revisions are substantive
and will have a significant impact on
U.S. trademark law. Others are of a
technical nature, serving only to cor-
rect deficiencies and inconsistencies in
the Lanham Act's language. Impor-
tantly, none of the-amendments con-
tained in S. 1883 alter the stated pur-
poses of the Lanham Act or conflict
with Congress' intent when it passed
the act more than 40 years ago. In
sum, 8. 1883 modernizes the Federal
trademark statute while preserving its
balanced protection of business [trade-
mark owners] and the public [consum-
ers].

Mr. President, S. 1883, the Trade-
mark Law Revision Act of 1988, repre-
sents the culmination of thousands of
hours of work over the past 2VS years.
The bill is based on the results of a
study conducted by the U.S. Trade-
mark Association's Review Commis-
sion. The Commission's comprehensive
review of the policies and components
of the trademark system included an
exhaustive questionnaire to the trade-
mark community, extensive study of
specific topics by committees, and
open debate at annual meetings. Hun-
dreds of trademark owners and practi-
tioners, more than 50 organizations,
government officials in the United

States and abroad, and eminent schol-
ars in the fields of constitutional, com-
mercial. trademark, and unfair compe-
tition law contributed their views.
When the study was completed the
Commission produced a lengthy report
of its findings and recommended legis-
lative changes in the trademark
system.

8. 1883, as I introduced it on Novem-
ber 19, 1987, encompassed those rec-
ommendations. The Subcommittee on
Patents, Copyrights, and Trademarks
held a hearing on the bill on March
15, 1988, and heard testimony from
trademark associations, individual
trademark experts, and trademark
owners such as Mrs. Fields Inc. and
-Frito-Lay, Inc. Following the hearing
several improvements were made to
the bill My colleagues, particularly
my good friend from Utah, Senator
HATCH, worked closely with me in an
effort to perfect the bill. I commend
my colleagues, particularly the co-
sponsors Senators GR~ssL sY, HEIPLI
and HATCH for recognizing the impor-
tance of this legislation and working
with me to move it in an expeditious
manner. A substitute amendment was
unanimously approved by the subcom-
mittee on April 13, 1988 and by the
full Judiciary Committee on May 12,
1988.

The following outlines in more detail
some of the specific provisions of S.
1883:

A ArPrcATrors Basm on ITEr~-To-Usz
S. 1883 creates a system whereby compa-

nies and individuals may apply to register
marks in the U.S. Patent and Trademark
Office on the basis of a bona fide Intent-to-
use the mark in commerce. Presently, an
American company may apply to register a
mark only after it has actually used the
mark In commerce. Conversely, a foreign ap-
plicant is not required to use a mark before
applying for a U.S. registration if It files
based on a foreign registration or applica-
tion.

US. adoption of an intent-to-use applica-
tion system has several advantages. First, It
eliminates the extreme uncertainty Ameri-
can companies face as they invest in intro-
ducing new products and services. Second, It
reduces the advantage that foreign trade-
mark owners now enjoy. Third, it makes un-
necessary the contrived practice of "token
use" as a means of meeting pre-application
use requirements. Last, it brings United
States law into greater conformity with
worldwide practice.

The proposed intent-to-use application
system will supplement the present use-
based system; applicant will be able -to
choose between filing on the basis of intent-
to-use or on the basis of actual use. While
the existing use-based system would not
change procedurally, all applicants who
allege use of a mark in commerce will be
subject to a more stringent definition of use.
This definition, which will eliminate the
commercially-transparent practice of token
use as a means of creating trademark rights,
will also help to reduce the amount of
"deadwood" on the register.

The intent-to-use system provided for by
S. 1883 includes several safeguards against
abuse. Among them:

1. All business must state their bona fide
intent-to-use a mark in commerce on or in
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connection with all of the goods or services
stated in an application for registration.

2. With the exception of marks for which
application for registration is filed on the
basis of a foreign registration or foreign pri-
ority date, no mark will be registered until it
is used in commerce on a commercial scale
and then it will be registered only for those
goods or services for which evidence of this
use is submitted.

3. After a mark is approved for registra-
tion, it will have to be used within six
months or the application will be aban-
doned. This six-month period may be ex-
tended in six-month increments up to a
maximum of four years. To obtain each ex-
tension, the applicant must file a statement
of its continued bona fide intention to use
the mark and pay a fee.

4. To reduce substantially the risks of in-
troducing a new product and the potential
for conflict between- trademark users, the
date an application to register is filed
(whether It is filed on the basis of use or
intent-to-use) will constitute natiohwide
"constructive use" of the mark. This will
give the applicant priority rights over later
users or applicants. This right of priority
can not be enforced, however, until the ap-
plicant makes use of its mark and obtains a
registration.

B. ACCuRA"C or THE FEDErAL REGisR

The goal of the federal trademark regis-
tration system is the creation of a record
which accurately reflects all marks that are
actually being used in the U.S marketplace.
S. 1883 includes several provisions devoted
to this objective.

"Deadwood". As a means of eliminating
from the register those marks which are no
longer in use and thereby do not qualify for
registration (Le., "deadwood"), the bill first
reduces the term of a trademark registra-
tion from twenty to ten years (a commensu-
rate decrease in the renewal fee would ac-
company this change).

Second, it imposes stricter requirements
for maintaining a registration. During the
sixth year of the term of a registration, the
owner of a trademark registration will have
to file an affidavit with the Patent and
Trademark Office stating that the mark is
in use on or in connection with all the goods
or services recited in the registration and
will have to provide specimens or facsimiles
evidencing that use. (These new "section 8"
requirements parallel those that are now re-
quired at the time a mark is renewed.)
These changes, along with the new defini-
tion of use for which S. 1883 provides, will
enlarge the pool of available marks for busi-
ness to adopt, use and register.

C. PROTECTION or Famous MARKS FR
DILurTmo

S. 1883 creates a federal cause of action
permitting the owner of a registered mark.
which is truly famous and has distinctive
quality, to protect the mark from use by
others which unfairly capitalizes on the ex-
ceptional recognition and renown of the
mark or which reduces or destroys the dis-
tinctive quality of the mark even if likeli-
hood of confusion in the marketplace, the
standard test of trademark infringement,
cannot be proved. This new cause of action
is highly selective; it protects only those
federally registered marks that are most
likely to be diluted through non-competing
use. It will augment, not preempt, the
twenty-three state dilution laws.

D. Ua roisTrm MAR Ls
S. 18a3 amends the language of section

43(a) of the Lanham Act to conform it to
the expanded scope of protection it has
been given by the courts In addition the re-
vised section makes misrepresentations (e.g.,

false advertising claims) about another's
products or services actionable (under
present law, actions are limited to misrepre-
sentations about one's own products or serv-
ices), and extends the remedies available in
cases involving registered marks to cases
brought under the section where no regis-
tration is involved.

Mr. METZENBAUM. Mr. President,
when the subcommittee considered S.
1883 an amendment was adopted to
delete from section 35(a)(1)(B) the
phrase "or by omission of material in-
formation". What was the subcommit-
tee's intent in making that deletion?

Mr. DECONCINI. Mr. President, this
deletion was made to respond to con-
cerns that it could be misread to re-
quire that all facts material to a con-
sumer's decision to purchase a product
or service be contained in each adver-
tisement. Currently the question of
when section 43(a) reaches failure to
disclose information material to a con-
sumer's purchasing decision is an open
question in the -courts. Recent court
decisions and commentators have sug-
gested that omissions may give rise to
a cause of action regardless of whether
any affirmative misrepresentations
have been made. The committee does
not condone deceptive advertising
whether by affirmative misreprenta-
tion on material omission, and leaves
to the courts the task of further devel-
oping and applying this principle
under section 43(a).

Mr. RUDMAN. Mr. President, I
would like to take this opportunity to
engage my colleague from Arizona,
Mr. DaCoNcna, the distinguished
chairman of the Judiciary Subcommit-
tee on Patents, Copyrights and Trade-
marks, in a brief discussion of the bill
currently being considered by the
Senate, 8. 1883. It is my understanding
that this bill does nothing to change
current law or practice regarding par-
allel imports, sometimes known as
gray market goods.

Mr. DsCONCINI. That is correct.
This bill, which revises trademark law,
is not intended to address the issue of
gray market goods or parallel importa-
tion.

Mr. RUDMAN. One section of the
bill adds a Federal dilution section to
current law. This provision provides
protection for famous registered trade-
marks from unauthorized uses which
materially reduce the distinctiveness
of the mark. The Senator's introducto-
ry floor statement cites the example
of a situation where a mark such as
Kodak is used for pianos, or Buick is
used for aspirin. I presume that this is
still the type of situation intended to
be covered in this bill that is, dilution
through the noncompeting use of a
trademark.

Mr. DwCONCINI. That is correct.
This provision is specifically intended
to address a narrow category of
famous registered trademarks where
the unauthorized use by othera, on
dissimilar products for which the
trademark is not registered, dilutes
the distinctiveness of the famous
work.

Mr. RUDMAN. I thank the Senator
for clarifying this matter.

Mr. GRASSLEY. Mr. President, I
am pleased to speak on behalf of the
Trademark Reform Act, S. 1883. This
important piece of legislation will
amend the Lanham Act, the law that
has governed the trademark area for
more than 40 years.

The bill improves, in a number of
ways, trademark law for large and
small businesses, as well as consumers
First, it will make a major change in
the way we establish trademark use.
Under current law, someone who
wants to use a particular trademark
must put the mark "in commerce" so
as to demonstrate the mark is truly in
use. This is an outdated method, for
our economy, which is in such an ad-
vanced technological state. Instead,
this bill would allow registration of a
trademark based upon a bona fide
intent to use. Thus, a company or an
individual can reserve a trademark
before the final product is ready to go
to market. It will allow more certainty
in this field.

Second, the bill creates a Federal
remedy to protect famous trademarks
against dilution of the mark. At the
present time, such claims are resolved
under 23 different State laws and the
decisions of the State courts. Instead
of being subject to inconsistent deci-
sions, truly famous marks will be enti-
tled to national protection.

And third, section 43 of the Lanham
Act, which is essentially used to pro-
tect against unfair competition, will be
modified. The changes, however, will
only codify the law laid down by our
Federal courts. The modified section
43 will entitle a suit to be brought for
"use of a false designation of origin or
of a false or misleading description or
representation, misrepresents the
nature, characteristics, or qualities of
his or another person's goods, services,
commercial activities or their geo-
graphic origin." Under this language,
the public will be protected against
false advertising and unfair competi-
tion.

This bill is a good example.of how
Congress can, in fact, improve a stat-
ute. Senator DzColwcnri, chairman of
the Subcommittee on Patents, Copy-
rights and Trademarks of the Judici-
ary Committee, is to be commended
for his hard work and thorough analy-
sis of the trademark law and modifica-
tion. The bill was introduced last fall,
hearings were held this Spring, and a
consensus, including industry groups
and the U~.S Patent and Trademark
Office, developed around the impor-.
tance of passing this bill. I thank Sen-
ator DECowcnrx for the opportunity to
have a part in the passage of this im-
portant legislation. I urge my col-
leagues to approve it speedily.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
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to the committee amendment in the
nature of a substitute, as amended.

The committee amendment was
agreed to.

The bill was ordered to be engrossed
for a third reading, and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, shall it pass?

So the bill (8. 1883) is amended, was
passed, as follows:

EL 1883
That this Act may be cited as the "Trade-
mark Law Revision Act of 1988".

Sac 2. For purposes of this Act, the Act
entitled "An Act to provide for the registra-
tion and protection of trade-marks used in
commerce, to carry out the provisions of
certain international conventions, and for
other purposes" shall be referred to as the
"'rademark Act of 1946".

8rc. 3: Section 1 of the Trademark Act of
1946 (15 U&C. 1051) is amended by-

(1) inserting a section heading before xec-
tion 1 to read as follows:

'" m znmrs roa APPLYING TO REGISTEa
TRAnDuaKs ON TrH PRINCIPAL .rsOITla";
(2) striking out "may register his" In the

matter before subsection (a) and inserting
in lieu therebf "may apply to register his";

(3) redeslgnating paragraphs (1), (2). and
(3) of subsection (a) as subparagraphs (A),
(B), and (C), respectively;-

(4) redesignatlg subsections (a), (b), and
(c) as paragraphs (1), (2), and (3), respective-
ly;

(5) nsertng "(a)" after "ScrrIro L";
(6) striking out "applied to" in subsection

(aX1XA), as redesignated herein, and insert-
ing In lieu thereof "used on or in connection
with";

(7) striking out "actually" In subsection
(aXIXC), as redesignated herein;

(8) striking out "filing" In subsection
(aX2), as redesignated herein, and inserting
in lieu thereof "prescribed"; and

(9) adding at the end thereof the follow-
ing

"(b) A person who has a bona fide inten-
tion to use a trademark In commerce, such
intention to reflect the good faith circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

"(1) By filing in the Patent and Trade-
mark Office-

"(A) a written application, in such form as
may be prescribed by the Commissioner.
verified by the applicant, or by a member of
the firm or an officer of the corporation or
association applying, specifying applicant's
domicile and citizenship, applicant's bona
fide intention to use the mark in commerce,
the goods in connection with which the ap-
plicant has a bona fide intention to use the
mark and the mode or manner in which the
mark is intended to be used In connection
with such goods, and including a statement
to the effect that the person making the
verification believes himself, or the firm,
corporation. or association in whose behalf
he makes the verification, is entitled to use
the mark in commerce, and that no other
person, firm, corporation, or association, to
the best of his knowledge and belief, has the
right to use such mark in commerce either
in the identical form thereof or in such near
resemblance thereto as to be likely. when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive. However, with
the exception of applications filed pursuant
to section 44 of this Act, no mark shall be
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registered until the applicant has met the
requirements of section 13(b)(2) hereof; and

"(B) a drawing of the mark.
"(2) By paying in the Patent and Trade-

mark Office the prescribed fee.
"(3) By complying with such rules or regu-

lations, not inconsistent with law, as may be
prescribed by the Cormissioner.

"(c) At any time during examination of an
application filed under subsection (b), an
applicant who has made use of the mark in
commerce may claim the benefits thereof
for purposes of this Act, by amending his
ippllcation-to bring It into conformity with
the requirements of subsection (a).':".

Szc. 4. Section 2 of the Trademark Act of
1946 (U..C. 1052) is amended-

(1) by amending subsection (d) to read as
follows

"(d) Consists of or comprises a mark
which so resembles a mark registered in the
Patent and Trademark Office, or a mark or
trade name previously used in the United
States by another and not abandoned, as to
be likely, when applied to the goods of the
applicant. to cause confusion, or to cause
mistake, or to deceive: Provided, That when
the Commissioner determines that confu-
aion, mistake, or deception is not likely to
result from the continued use by more than
one person of the same or similar marks
under conditions and limitations as to the
mode or place of use of the marks or the
goods in connection with which such marks
are used. concurrent registrations may be
issued to such persons when they have
become entitled to use such marks as a
result of their concurrent lawful use in com-
merce prior to (1) the earliest of the filing
dates of the applications pending or of any
registration issued under this Act or (2)
July 5, 1947, in the case of registrations pre-
viously issued under the Act of March 3,
1881. or Pebruary 20. 1905, and continuing
in full force and effect on that date; or (3)
July 5, 1947, in the case of applications filed
under the Act of February 20, 1905, and reg-
istered after July 5, 1947. Use prior to the
filing date of any pending application or a
registration shall not be required when the
owner of such application or registration
consents to the grant of a concurrent regis-
tration to the applicant. Concurrent regis-
trations may also be issued by the Commis-
sioner when a court of competent Jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations as
to the mode or place of use of the mark or
the goods on or in connection with which
such mark is registered to the respective
persons;";

(2) in subsection (e) by striking out "ap-
plied to" each place it appears and inserting
in lieu thereof "used on or in connection
with"; and

(3) in subsection (f) by-
(A) striking out "applied to" and inserting

in lieu thereof "used on or in connection
with"; and

(B) striking out "five years" through the
end of the subsection and inserting in lieu
thereof "five years next preceding an offer
of proof by the applicant.".

SEc. 5. Section 3 of the Trademark Act of
1946 (15 US.C. 1053) is amended by-

(1) striking out "used in commerce" in the
first sentence;

(2) striking out ", except when" through
"mark is used" in the first sentence: and

(3) striking out the second sentence.
8pc. 6. Section 4 of the Trademark Act of

1946 (15 U.S.C. 1054) is amended by-
(1) striking out "origin used in com-

merce." and inserting in lieu thereof
"origin.":
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(2) striking out "except when" in.the first

sentence and inserting in lieu thereof
"except In the case of certification marks
when"; and

(3) striking out the second sentence.
EC 7. Section 5 of the Trademark Act of

1946 (15 U.8C. 1055) is amended by adding
at the end thereof the following- "First use
of a mark by a person, which use is con-
trolled by the registrant or applicant for
registration of the mark In respect to the
nature and quality of the goods or services.
shall Inure to the benefit of the registrant
or applicant".
8c. 8. Section 6(b) of the Trademark Act

of 1946 (15 U.&C. 1056(b)) is amended by
striking out "(d)" and inserting in lieu
thereof "(e)".

Sa 9. Section 7 of the Trademark Act of
1946 (15 U.SC. 1057) is amended by-

(1) amending subsection (b) to read as fol-
Iowa

"(b) A certificate of registration of a mark
upon the principal register provided by this
Act shall be prima fade evidence of the va-
lidity of the registered mark and of the reg-
istration thereof, of the registrant's owner-
ship of the mark, and of the registrant's ex-
clusive right to use the registered mark in
commerce on or in connection with the
goods or services specified in the certificate,
subject to any conditions or limitations
stated therein.";

(2) redesignating subsections (c), (d), (e),
(f), and (g) as subsections (d), (e), (f), (g),
and (h), respectively;

(3) inserting between subsection (b) and
subsection (d), as redesignated herein, the
following

"(c) Contingent on the registration of a
mark on the principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark, conferring a right of priori-
ty, nationwide in effect, on or in connection
with the goods or services specified in the
registration against any other person except
for a person whose mark has not been aban-
doned and, who prior to such filing-

"(1) has used the mark;
"(2) has filed an application to register

the mark on the principal register and that
application is Pending or has resulted in reg-
istration of the mark on the principal regis-
ter; or

"(3) has filed a foreign application to reg-
ister the mark on the basis of which he has
acquired a right of priority by the timely
filing under section 44(d) of an application
to register the mark on the principal regis-
ter and that application is pending or has
resulted in registration of the mark on the
principal register.";

(4) amending subsection (d), as redesignat-
ed herein, by striking out "fee herein pro-
vided" and inserting in lieu thereof "pre-
scribed fee";

(5) amending subsection (f), as redesignat-
ed herein, by striking out "fee required by
law" and inserting in lieu thereof "pre-
scribed fee"; and

(6) amending subsection (h), as redesig-
nated herein, by striking out "required fee"
and inserting in lieu thereof "prescribed
fee".

Sec. 10. Section 8(a) of the Trademark Act
of 1946 (15 U.S.C. 1058a) Is amended by-

(1) striking out "twenty" and inserting in
lieu thereof "ten"; and

(2) striking out "showing that said mark is
in use in commerce or showing that its" and
inserting in lieu thereof "setting forth those
goods or services recited in the registration
on or in connection with which the mark is
in use in commerce and having attached
thereto a specimen or facsimile showing cur-
rent use of the mark, or showing that any".
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Ssc. 11. Section 9(a) of the Trademark Act

of 1946 (15 US.C. 1059(a)) is amended by
striking out "twenty" and inserting in lieu
thereof "ten".

SEc. 12. Section 10 of the Trademark Act
of 1946 (15 US.C. 1060) is amended to read
as follows:

ASSIOGNMENT AND GRANT OF SECURITY
INTECREST

"SEc. 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark However, no application
to register a mark under section l(b) shall
be assignable prior to the filing of the veri-
fied statement of use under section 13(b)(2),
except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains

"(bX1) A security interest in a registered
mark, or a mark for which an application
for registration has been filed under section
l(b) or subsection (d) or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party, provided-

"(A) the party granted the security inter-
est obtains a security interest in the good-
will of the business in which the mark is
used, or with that part of the goodwill of
the business connected with the use of and
symbolized by the mark; and

"(B) notice of such interest is filed in the
Patent and Trademark Office-

"(I) within ten days after the interest is
granted if the interest pertains to a regis-
tered mark or if it pertains to a mark which
is the subject of an application for registra-
tion under section l(b) or subsection (d) or
(e) of section 44, or

"(Li) within four months after the mark is
registered if the interest pertains to a mark
which is the subject of an application under
section 1(a) or 23 and the person holding
the interest has a valid, perfected interest
pursuant to State law at the time the mark
is registered.

"(2) A party granted a security interest in
a registered mark, or a mark for which an
application for registration has been filed
under section l(b) or subsection (d) or (e) of
section 44, may, after default by the party
granting the security interest, require the
debtor to assign the mark to-

"(A) a transferee who is also being as-
signed that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the marrk or

"(B) the party holding the security inter-
est, even though such party does not pres-
ently engage in the business to which the
mark relates, provided that the secured
party either subsequently engages in the
business to which the mark relates or holds
the mark only for the purpose of subse-
quently transferring the mark along with
the goodwill associated with the mark and
that such subsequent transfer occurs prior
to dissipation of the goodwill

"(3) A security interest in a mark obtained
pursuant to this section will extend to the
consideration received upon the sale, ex-
change, collection or other disposition of
the mark for ten days after receipt of the
consideration by the transferor and will
then lapse unless a financing statement or
other document is filed as required by ap-
propriate State law.

"(c) In any assignment of or grant of a se-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busl-
ness connected with the use of and symbol-
ized by any other mark used in the business

or by the name or style under which the
business is conducted.

"(d) Assignments and grants of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facie evidence of the execution of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facie
evidence of execution. An assignment of or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration without notice,
unless recorded in the Patent and Trade-
mark Office-

"(1) within three months after the date
thereof or prior to such subsequent pur-
chase in the case of an assignment; or

"(2) pursuant to the provisions of subsec-
tion (bXlXB) or prior to the subsequent
filing of a conflicting interest, whichever is
later, in the case of the grant of any securi-
ty interest.

"(e) A separate record of documents sub-
mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall include any re-
lease, cancellation, discharge, or satisfaction
relating to any conveyance or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appli-
cation to register has been filed.

"(f) An assignee or holder of a security in-
terest not domiciled in the United States
shall be subject to and comply with the pro-
visions of section l(d) of this Act".

8zc. 13. Section 12(a) of the Trademark
Act of 1946 (15 U.S.C. 1062a) is amended
by-

(1) striking out "fee herein provided" and
inserting in lieu thereof "prescribed fee";
and

(2) striking out "to registration, the" and
inserting in lieu thereof "to registration, or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(bX2) of this Act, the".

Sc 14. Section 13 of the Trademark Act
of 1946 (15 U.SC. 1063) is amended by- -

(1) inserting "(a)" before "Any person";-
(2) striking out "required fee" and insert-

ing in lieu thereof "prescribed fee"; and
(3) adding at the end thereof the follow-

ing
"(b) Unless registration is successfully op-

posed-
"(1) a mark entitled to registration on the

principal register based on an application
filed under section 1(a) or pursuant to sec-
tion 44, shall be registered in the Patent and
Trademark Office, and a certificate of regis-
traUion issued, and notice of the registration
shall be published in the Official Gazette of
the Patent and Trademark Office; or

"(2) a notice of allowance shall be issued
to the applicant if he applied for registra-
tion under section l(b). Within six months
following the date of the notice of allow-
ance, the applicant must file in the Patent
and Trademark Office, together with such
number of specimens Or facsimiles of the
mark as used in commerce as may be re-
quired by the Commissioner and payment of
the prescribed fee, a verified statement that
the mark is in use in commerce and specify-
ing the date of applicant's first use of the
mark and the date of applicant's first use of
the mark in commerce, those goods or serv-
ices specified in the notice of allowance on
or in connection with which the mark is
used in commerce and the mode or manner
in which the mark is used in connection
with such goods or services Subject to ex-
amination and acceptance of the statement
of use, the mark shall be registered in the
Patent and Trademark Office, and a certifi-
cate of registration issued, for those goods

or services recited in the statement of use
for which the mark is entitled to registra-
tion and notice of registration shall be pub-
lished in the Official Gazette of the Patent
and Trademark Office. The notice shall
specify the goods or services for which the
mark is registered.

"(A) The time for filing the statement of
use shall be extended for an additional six-
month period upon written request of the
applicant prior to expiration of the six-
month period. Such request shall be accom-
panied by a verified statement that the ap-
plicant has a continued bona fide intention
to use the mark in commerce and specifying
those goods or services identified in the
notice of allowance on or in connection with
which the applicant has a continued bona
fide intention to use the mark in commerce.
Up to six further extensions of six months
each shall be obtained when requested prior
to the expiration of the extended period
and accompanied by a verified statement
that the applicant has a continued bona fide
intention to use the mark in commerce and
specifying those goods or services identified
in the most recent extension for which the
applicant has a continued bona fide inten-
tion to use the mark in commerce. Each re-
quest for an extension shall be accompanied
by payment of the prescribed fee.

"(B) The Commissioner shall notify any
applicant who files a statement of use of the
acceptance or refusal thereof and, if a refus-
al, the reasons therefor. An applicant may
amend his statement of use.

"(C) The failure to timely file a verified
statement of use shall result in abandon-
ment of the application.".

S8c 15. Section 14(c) of the Trademark
Act of 1946 (15 U.S.C. 1064(c)) is amended
to read as follows:

"(c) at any time if the registered mark be-
comes the generic name for the goods or
services, or a portion thereof, for which it is
registered, or has been abandoned, or its
registration was obtained fraudulently or
contrary to the provisions of section 4 or of
subsection (a), (b), or (c) of section 2 for a
registration hereunder, or contrary to saimi-
lar prohibitory provisions of such prior Acts
for a registration thereunder, or if the regis-
tered mark is being used by, or with the iWr-
mission of, the registrant so as to misrepre-
sent the source of the goods or services on
or in connection with which the mark is
used. If the registered mark becomes the ge-
neric name for less than all of the goods or
services for which it is registered, a petition
to cancel the registration for only those
goods or services may be filed. A registered
mark shall not be deemed to be the generic
name of goods or services solely because
such mark is also used as a name of or to
identify a unique product or service. The
primary significance of the' registered mark
to the relevant public rather than purchas-
er motivation shal be the test for determin-
ing whether the registered mark has
become the generic name of goods or serv-
ices on or:in connection with which it has
been used; or"

S8e 16. Section 15(4) of the Trademark
Act of 1946 (15 U.LC..1065(4)) is amended
by striking out the ."common descriptive
name of any article or substance, patented
or otherwise" and inserting in lieu thereof
"the generic name for the goods or services
or a portion thereof, for which it is regis-
tered".

Suc 17. ection' 16 of the Trademark Act
of 1946 (15 U.S.C. 1066) is amended by strik-
ing out "applied to the goods or when used
in connection with the services" and insert-
ing in lieu thereof "used on or in connection
with the goods or services".
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8c 18. Section 18 of the Trademark Act

of 19468(15 Ua.C. 1068) is amended by-
(1) strikIng out "or restrict" and inserting

in lieu thereof "the registration, in whole or
In part, may modify the application or regis-
tration by limiting the goods or services
specified therein, may otherwise restrict or
rectify with respect to the register";

(2) striking.out "or" before "may refuse";
and

(3) adding at the end thereof the follow-
ing: "However, no final judgment shall be
entered in favor of an applicant under sec-
tion l(b) prior to the mark being registered
if such applicant cannot prevail without es-
tabllshing constructive use pursuant to see
tion 7(c).".

8C 19. Section 19 of the Trademark Act
of 1946 (15 USC. 1069) Is amended by strik-
ing out the second sentence.

8sc 20. Section 21 of the Trademark Act
of 1946 (15 US.C. 1071) is amended-

(1) in subsection (a), by striking out "sec-
tion 21(b)" each place it appears and Insert-
ing in lieu thereof "subsection (b)";

(2) in subsection (a), by striking out "sec-
tlon 21(aX2) hereof" and inserting in lieu
thereof "paragraph (2) of this subsection";

(3) in subsection (aX)(4), by adding at the
end thereof the following "However, no
final Judgment shall be entered in favor of
an applicant under section l(b) prior to the
mark being registered, if such applicant
cannot prevail without establishing coh-
structive use pursuant to section 7(c).".

(4) in subsection (b), by striking out "sec-
tlon 21(a)" each place it appears and insert-
ing in lieu thereof "subsection (a)";

(5) in subsection (bX1), by adding at the
end thereof- the following "However; no
final judgment shall be entered in favor of
an applicant under section l(b) prior to the
mark being registered, if such applicant
cannot prevail without etablishing con-
structive use pursuant to section 7(c).".

(6) in subsection (bX3), by amending the
first sentence of such paragraph to read as
follows:

"(3) In any case where there is no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses to be unreasonable,
all the expenses of the proceeding shall be
pahd by the party bringing the case, wheth-
erhe final decision is in favor of such party
or not.".

Sre. 21. Section 23 of the Trademark Act
of 1946 (15 U.S.C. 1091) Is amended by-

(1) inserting "(a)" before "In addition" in
the first paragraph;

(2) inserting "(b)" before "Upon the" in
the second paragraph;

(3) inserting "(c)" before "Por the pur-
poses" in the third paragraph;

(4) striking out "paragraphs (a)," in sub-
section (a), as designated herein, and insert-
ing in lieu thereof "subsections (a),";

(5) striking out "have been in lawful use
in commerce by the proprietor thereof,
upon" in subsection (a), as designated
herein, and inserting in lieu thereof "are in
use in commerce by the owner thereof, on";

(6) striking out "for the year preceding
the filing of the application'" in subsection
(a), as designated herein;

(7) inserting before "section 1" in subsec-
tion (a), as designated herein, the following
"subsections (a) and (d) of";

(8) striking out "fee herein provided" in
subsection (b), as designated herein, and in-
serting in lieu thereof "prescribed fee"; and

(9) striking out the last paragraph.
Src. 22. Section 24 of the Trademark Act

of 1946 (15 U.S.C. 1092) is amended by-
(1) striking out "verified" In the-second

sentence;
(2) striking out "was not entitled to regis-

ter the mark at the time of his application
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for registration thereof," and Inserting In
lieu thereof "Is not entitled to registra-
tion.";

(3) striking out "is not used by the regLs-
trant or"; and

(4) adding at the end thereof the follow-
ing: "However, no final judgment shall be
entered in favor of an applicant under sec-
tion l(b) prior to the mark being registered.
if such applicant cannot prevail without es-
tablishing constructive use pursuant to see-
tion 7(c).".

8rc 23. Section 26 of the Trademark Act
of 1946 (15 U.S.C. 1094) in amended by-

(1) inserting "I(b)," after "sections"; and
(2) inserting "7(c)," after "7(br.
8Sc. 24. Section 27 of the Trademark Act

of 1946 (15 U.S.C. 1095) Is amended by
adding at the end thereof the following
"Ihe filing of an application to register a
mark on the supplemental register, or regis-
tratlon of a mark thereon, shall not consti-
tute an admission that the mark Is not eligi-
ble for registration on the principal register
established herein.".

8Sc 25. Section 29 of the Trademark Act
of 1946 (15 U.S.C. 1111) is amended by strik-
ing out "as used".

8c. 28. Section 30 of the Trademark Act
of 1946 (15 USC. 1112) is amended by-

(1) inserting "or registrant's" after "appll-
cant's"'

(2) striking 6ut "may file an application"
and inserting in lieu thereof "may apply";

(3) striking out "goods and services upon
or in connection with which he is actually
using the mark " and inserting in lieu there-
of "goods or services on or in connection
with which he is using or he has a bona fide
intention to use the mark in commerce:";
and

(4) by amending the proviso to read "Pro-
vided, That when the Commissioner by reg-
ulation permits the filing of an application
for the registration of a mark for goods or
services which fall within a plurality of
classes, a fee equaling the sum of the fees
for filing an application in each clas shall
be paid, and the Commissioner may issue a
single certificate of registration for such
mark.".

c. 27. Section 31 of the Trademark Act
of 1946 (15 US.C. 1113) is amended by-

(1) striking out "SzcoNw 31. Fls"; and
(2) inserting "Sc. 31." before "(a)".
SEC. 28. Section 32(2) of the Trademark

Act of 1946 (15 U.S.C. 1114(2)) is amended
by striking out 'qnjunction" and Inserting in
lieu thereof "injunctive".

Sc 29. Section 33(a) of the Trademark
Act of 1946 (15 U.S.C. 1115(a)) is amended
by-

(1) inserting "the validity of the registered
mark and of the registration thereof, of the
registrant's ownership of the mark, and of
the" after "prima facie evidence of";

(2) inserting "or In connection with" after
"in commerce on";

(3) striking out "an opposing party" and
inserting in lieu thereof "another person";
and

(4) inserting ", including those set forth in
subsection (b)," after "or defect".

Sac. 30. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C. 1115(b)) is amended
by-

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

"(b) To the extent that the right to use
the registered mark has become incontest-
able under section 15, the registration shall
be conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
mark, and of the registrant's exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or In con-
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nection with the goods or services specified
in the affidavit filed under the provisions of
section 15 or, if fewer in number, the renew-
al application filed under the provisions of
section 9 hereof, subject to any conditions
or limitations in the registration or in such
affidavit or renewal application. Such con-
clusive evidence of the right to use the reg-
istered mark shall be subject to proof of in-
fringement as defined In section 32. and
shall be subject to the following defenses or
defects";

(2) striking out "service in" in paragraph
(3) and Inserting in lieu thereof "services on
or in";

(8) striking out "trade or service" in para-
graph (4);

(4) striking out "to users" in paragraph
(4);

(5) striking out "registration of the mark-
under this Act or" in paragraph (5) and in-
serting in lieu thereof "(A) the date of con-
strudtve use of the mark established pursu-
ant to section 7(c), or (B) the registration of
the mark under this Act if the application
for registration is filed prior to the effective
date of the Trademark law Revision Act of
1988, or (C)"; and

(6) adding at the end of the subsection,
the followinr.
"In addition, equitable principles, including
laches, estoppel, and acquiescence, where
applicable, may be considered and applied.".

Sc 3L Section 34 of the Trademark Act
of 1946 (15 U.C. 1116) is amended-

(1) in subsection (a) by-
(A) striking out "of the registrant of a

mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and

(B) adding at the end thereof the follow-
ing
"However, no final judgment shall be en-
tered in favor of an applicant under section
l(b) prior to the mark being registered, if
such applicant cannot prevail without estab-
lishing constructive use pursuant to section
7(c)."; and

(2) in subsection (c) by-
(A) striking out "proceeding arising" and

inserting in lieu thereof "proceeding involv-
ing a mark registered"; and

(B) striking out "decision is rendered,
appeal taken or a decree issued" and insert-
ing in lieu thereof "judgment is entered or
an appeal is taken".

Sc. 32. Section 35(a) of the Trademark
Act of 1946 (15 U.SC. 1117(a)) is amended
by striking out "of the registrant of a mark
registered in the Patent and Trademark
Office" and inserting in lieu thereof "pro-
tected under this Act".

sac. 33. Section 36 of the Trademark Act
of 1946 (15 U.S.C. 1118) is amended by-

(1) striking out "of the registrant of a
mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and

(2) striking out "registered mark" and in-
serting in lieu thereof "mark".

SEc. 34. (a) Section 39 of the Trademark
Act of 1946 (15 U.S.C. 1121) is redesignated
as subsection (a) of section 39 by inserting
"(a)" after "Sac. 39.".

(b) Section 39a of the Trademark Act of
1946 (15 U.S.C. 1121a) is redesignated as
subsection (b) of section 39 by striking out
"Sac. 39a." and inserting in lieu thereof
"(b)".

(c) Subsection (b) of section 39, as redesig-
nated herein, is amended by striking out
"servicemarks" each place it appears and In-
serting in lieu thereof "service marks".

SEc. 35. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C. 1125(a)) is amended
to read as follows:
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"(a)(1) Any person who uses in commerce

on or in connection with any goods or serv-
ices. or any container for goods, any word,
term, name, symbol or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which-

"(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another; or

"(B) by use of a false designation of origin
or of a false or misleading description or
representation, misrepresents the nature,
characteristics, or qualities of his or another
person's goods, services, commercial activi-

'ties or their geographic origin;
shall be liable in a civil action by any person
who believes that he is or is likely to be
damaged by such action.

"(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United States Provided.
That nothing in this subsection shall be
construed so as to preempt the jurisdiction
of any State to grant relief in cases of
unfair competition.".
Sc. 36. Section 43 of the Trademark Act

of 1946 (15 UtS.C. 1125) is amended by
adding at the end thereof the following new
subsection:

"(cX1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equity, taking
into account, among other things, the good
faith use of an individual's name or an indi-
cation of geographic origin, to an injunction
against another person's use in commerce of
a mark commencing after the registrant's
mark becomes famous, which causes dilu-
tion of the distinctive quality of the regis-
trant's mark, and to obtain such other relief
as is provided in this subsection. In deter-
mining whether a mark i famous and has
distinctive quality, a court shall weigh the
following and other relevant factors

"(A) whether the mark is inherently dis-
tinctive or has become distinctive through
substantially exclusive and continuous use;

"(B) whether the duration and extent of
use of the mark are substantial

"(C) whether the duration and extent of
advertising and publicity of the mark are
substantial;

"(D) whether the geographical extent of
the trading area In which the mark is used
is substantial;

"(E) whether the mark has substantial
renown in its and the other person's trading
area'and channels of trade; and

"(P) whether the same or similar marks
are being used substantiUaly by third par:

"t () The registrant shall be entitled only
to injunctive relief in-an action brought
under this sbsection, unless the subsequent
user willfully intended to trade on the regis-
trant's reputation or to cause dilution of the
registrant's mark. If such willful intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of
the court and the principles of equity.

"(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1905 or
on. the principal register established herein
shall be a complete bar to an action brought
by another person, under the common law
or statute of a State, seeking to prevent di-
lution of the distinctiveness of a mark,
label or form of advertisement".

Src. 37. Section 44 of the Trademark Act
of 1946 (15 U.S.C. 1126) is amended-

(1) by striking out "fees herein pre-
scribed" in subsection (a) and inserting in
lieu thereof "fees required herein";

(2) by striking out "paragraph (b)" each
place it appears and inserting in lieu thereof
"subsection (b)";

(3) in subsection (d) by striking out "sec-
tions 1, 2, 3, 4, or 23" and inserting in lieu
thereof 'section 1, 3, 4, 23. or 44(e)";

(4) in subsection (d)(2) by striking out
"but use in commerce need not be alleged"
and inserting in lieu thereof "including a
statement that the applicant has a bona
fide intention to use the mark in com-
merce";

(5) in subsection (dX)(3), by striking out
"foreing" and inserting in lieu thereof "for-
eign";

(6) in subsection (e) by adding at the end
thereof the following '"The application
must state the applicant's bona fide inten-
tion to use the mark in commerce, but use
in commerce shall not be required prior to
registration."; and

(7) in subsection (f), by striking out "para-
graphs (c), (d)," and inserting in lieu thereof
"subsections (c), (d),".

SEc. 38. Section 45 of the Trademark Act
of 1946 (15 U.S.C. 1127) is amended by-

(1) amending the paragraph defining "re-
lated company" to read as follows:

'The term 'related company' means any
person whose use of a mark is controlled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.";

(2) amending the paragraph defining
"trade name" and "commercial name" to
read as follows:

"The terms 'trade name' and 'commercial
name' mean any name used by a person to
identify his business or vocation.";

(3) amending the paragraph defining
"trademark" to read as follows:

"The term 'trademark' means any word,
name, symbol, or device or any combination
thereof used by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish his
goods, including a unique product, from
those of others and to indicate the source of
the goods, even if that source is unknown.";

(4) amending the paragraph defining
"service mark" to read as follows:
' The term 'service mark' means any word,

name, symbol or device or any -ombination
thereof wed by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish the
services of one person, including a unique
service, from those of others and to indicate
the source of the services, even if that
source Is unknown. Titles, character names,
and other distinctive features of radio or tel-
evision programs may be registered as serv-
ice marks notwithstanding that they, or the
programs, may advertise the goods of. the
sponsor.";

(5) amending the paragraph defining "cer-
tificatlon mark" to read as follows:

"The term 'certification mark' means any
word, name, symbol or device or any combi-
nation thereof used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filing of an application for registration
on the principal register established by this
Act, to certify regional or other origin, ma-
terial, mode of manufacture, quality, accu-
racy, or other characteristics of such per-
son's goods or services or that the work or

labor on the goods or services was per-
formed by mnembers of a union or other or-
ganization.";

(6) amending the paragraph defining "col-
lective mark" to read as follows:

"The term 'collective mark' means a
trademark or service mark used by the
members of a cooperative, an association, or
other collective group or organization, or
which such entity has a bona fide intention
to use in commerce and for which it applies
for registration on the principal register es-
tablished by this Act, and includes marks in-
dicating membership in a union, an associa-
tion, or other organization.";

(7) amending the paragraph defining
"mark" to read as follows:

"The term 'mark' includes any trademark,
service mark, collective mark, or certifica-
tion mark.";

(8) amending the matter which appears
between the paragraph defining "mark",
and the paragraph defining "colorable imi-
tation" to read as follows:

"The term 'use in commerce' means use of
a mark in the ordinary course of trade, com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark.
For purposes of this Act, a mark shall be
deemed to be in use In commerce (1) on
goods when it is placed in any manner on
the goods or their containers or the displays
associated therewith or on the tags or labels
affixed thereto, or if the nature of the
goods makes such placement impracticable
then on documents associated with the
goods or their sale, and the goods are sold or
transported in commerce, and (2) on serv-
ices when it is used or displayed in the sale
or advertising of services and the services
are rendered in commerce, or the services
are rendered in more than one State or in
this and a foreign country and the person
rendering the services is engaged in com-
merce in connection therewith.

"A mark shall be deemed to be 'aban-
doned'-

"(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances.
Nonuse for two consecutive years shall be
prima facie evidence of abandonment. 'Use'
means use made in the ordinary course of
trade, commensurate with the circum-
stances, and not made merely to reserve a
right in a mark; or

"(2) when any course of conduct of the
owner, including acts of omission as well as
commission, causes the mark to become the
generic name for the goods or services or
otherwise to lose its significance as a mark
Purchaser motivation shall not be a test for
determining abandonment under this sub-
paragraph.

"The term 'dilution' means the material
reduction of the dtstinctive quality of a
famous mark through use of the mark by
another person, regardless of the presence
or absence of (1) competition between the
users of the mark, or (2) likelihood of confu-
sion, mistake, or deception arising from that
uses..

Src. 39. The Trademark Act of 1946 is
amended by adding at the end thereof the
following:

"Sac. 51. All certificates of registration
based upon applications for registration
pending in the Patent and Trademark
Office on the effective date of the Trade-
mark Law Revision Act of 1988 shall remain
in force for a period of 10 years.".

Sac 40. This Act and the amendments
made by this Act shall become effective on
the date one year after the date of enact-
ment of this Act.
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Mr. BYRD. Mr. President, I move to

reconsider the vote by which the bill
was passed.

Mr. THURMOND. Mr. President, I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

RELIEF OF MARSHA D.
CHRISTOPHER

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on The Judiciary be discharged
from further consideration of H.R.
1386 and that the Senate proceed to
its immediate consideration.

The PRESIDING OFFICER. Is
there objection? The Chair hears
none, and it is so ordered.

The clerk will report.
The assistant legislative clerk read

as follows:
A bill (H.R. 1386) for the relief of Marsha

D. Christopher.
The PRESIDING OFFICER. Is

there objection to the present consid-
eration of the bill?

There being no objection the Senate
proceeded to consider the bill

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment If there be no amend-
ment to be offered, the question is on
the third reading and passage of the
bill

The bill (HIR. 1386) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
passed.

Mr. President, I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
companion bill, S. 881, be indefinitely
postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

PLASTIC POLLUTION CONTROL
ACT OF 1987

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar Order No. 513.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1988) to study, control and
reduce the pollution of aquatic environ-
ments from plastic materials, and for other
purposes

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

There being no objection, the Senate
,proceeded to consider the bill.

AmNDMENT No. 1976
Mr. THURMOND. Mr. President, I

ask that amendment No. 1976 be re-
ported by the clerk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from South Carolina [Mr.
TnuhOmDl], for Mr. CHAun, proposes an
amendment numbered 1976:

Mr. THURMOND. Mr. President, I
ask unanimous consent further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER With-
out objection, it is so ordered.

The amendment is as follows:
Strike out all after the enacting clause

and insert In lieu thereof the following

ScTron 1. The Congress finds that-
(1) plastic ring carrier devices have been

found in large quantities in the marine enivi-
ronment;

(2) fish and wildlife have been known to
have become entangled in plastic ring carri-
ers;

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronment for decades, posing a threat to fish
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made
from degradable material in order to reduce
litter and to protect fish and wildlife.

DmXoIoONs
S. 2. As used in this Act, the term-
(1) "regulated item" means any plastic

ring carrier device which is made, used, or
designed for the purpose of packaging.
transporting, or carrying multipackaged
cans or bottles, and which is of a size, shape,
design, or type capable, when discarded, of
becoming entangled with fish or wildlife;
and

(2) "naturally degradable material" means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
composition, photo-degradation. or hydroly-
sis.

REGULATION
Src. 3. Not later than 24 months after the

enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that it is not feasible),
the Administrator of the Environmental
Protection Agency shall require, by regula-
tion, that any regulated item shall be made
of naturally degradable material, which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow a reasonable time for affected parties
to come into compliance, including the use
of existing inventories.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 1976) was
agreed to.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on the en-
grossment and third reading of the
bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed, as follows:

8. 1986
Be it enacted by the Senate and House of

Representattives of the United States of
America in Congress assembled,

Szacnon 1. The Congress finds that-
(1) plastic ring carrier devices have been

found in lrge quantites in the marine envi-
ronment;

(2) fish and wildlife have been known to
have become entangled in plastic ring carri-
ers

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronment for decades, posing a threat to fish
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made
from degradable material in order to reduce
litter and to protect fish and wildlife.

Sc. 2. As used in this Act, the term-
(1) "regulated item" means any plastic

ring carrier device which is made, used, or
designed for the purpose of packaging,
transporting, or carrying multipackcged
cans or bottles, and which is of a sizesahape.
design, or type capable, when discarded, of
becoming entangled with fish or- wildlife;
and

(2) "naturally degradable material" means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces such as. among others, biological de-
composition, photo-degradation, or hydroly-
sis

RIEULATION

Src. 3. Not later than 24 months after the
enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that it is not feasible),
the Administrato of the Environmental
Protection Agency shall require. by regula-
tion, that any regulated item shall be made
of naturally degradable material which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow a reasonable time for affected parties
to come into compliance, including use of
existing inventories

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. CHAFEE. Mr. President, I am
very pleased the Senate has approved
S. 1986, as amended, a bill reported by
the Committee on Environment and
Public Works. This legislation will re-
quire that plastic six-pack yokes be
made from degradable materials, a re-
quirement which 11 States have al-
ready adopted.

I would like to note, Mr. President,
that this bill, as amended, has been
fully cleared with the chairman of the
Committee on Environment and
Public Works, Senator BUmDICK, and
the ranking member of this commit-
tee, Senator STAFFORD.

Also, the Society of the Plastics In-
dustry, the major group representing
the industry, has reviewed this legisla-
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On page 171, between lines 2 snd 3, Insert
the following
sac. U- 8T'UDY AND REPOST ON THE USE OF NON-

BIODEGRADABLE PLA8TIC.
(a) Smry.--The Secretary of Defense

shall conduct so study in order to identify
the types of disposable plastic items that
are used by the Department of Defense in
fiscal year 1989, to determine the approxi-
mate quantity used annually and to deter-
mine which such items are biodegradable
and which such Items are not biodegradable.

(b) RzPowr.-Not later than 'March 1,
1990, the Secretary of Defense shall submit
to the Committees on Armed Forces of the

Senate and of the House of Representatives
a 'report on the results of the study required
by subsection (a) and the feasibility of sub-
stituting agricultural commodity based bio-
degradable plastic items for nonbiodegrada-
ble plastic items identified in the study that
are needed by the Department of Defense.
The report shall include the following mat-
ters:

(1) The availability of agricultural com-
modity based biodegradable plastic items
that are suitable substitutes for the nonbio-
degradable plastic Items.

(2) Any additional cost that would result
from conversion to the use of such substi-
tutes over the cost of continued use of the
nonbiodegradable plastic items

ROTH AMENDMENT NO. 2076

Mr. NUNN (for Mr. RoTm) proposed
an amendment to the bill, S. 2355,
supra; as follows:

On page 131, between lines 13 and 14.
insert the following
SEC 8. CONFLICrT OF INTiREST REULATIONS

(a) IN GzOnAL-Not later than 120 days
after the date of the enactment of this Act,
the Secretary of Defense shall issue regula-
tions that prohibit a contracting officer-

(1) from knowingly receiving any offer in
connection with a contract to be awarded by
the Department of Defense from an officer
or employee of the Federal Government or
from any business concern or other organi-
zation owned or substantially owned or con-
trolled by one or more such officers and em-
ployees, and

(2) from knowingly awarding such a con-
tract to-

(A) any person who, on either the date of
the award of the contract or the date on
which the department of Defense received
an offer from such person in connection
with such contract, is an officer or employee
of the Federal Government; and

(B) any business concern or other organi-
zation that, on either the date of the award
of the contract or the date on which the De-
partment of Defense received an offer from
such business concern or organization in
connection with such contract, is owned or
substantially owned or controlled by one or
more such offfilcers and employees.

(b) ExcrEPons.-The Secretary of De-
fense may include in the regulations issued
under subsection (a) such exceptions as he
determines to be necessary in the interest of
national security.

KENNEDY AMENDMENT NO. 2077

Mr. NUNN (for Mr. KBNNEDY) pro-
posed an amendment to the bill, S.
2355, supra; as follows:

On page 171. between lines 2 and 3, insert
the following new section:
SEC . REPORT ON SMALL PATROL BOAT OF NAVY.

(a)FINDIoso.-Congress finds that-
(1) on AprlU 23. 1988. officials of the De-

partment of Defense announced that con-

aideration was being given to the deploy-
ment of United States Coast Guard vessels
to the Persian Gulf for duty in conjunction
with the Navy. and

(2) according to public reports based on
statements from officials of the Department
of Defense, the Navy has a signticantly in-
adequate number of small patrol bosrts in
the Navy fleet of ships

(b) RzoT.--The Secretary of the Navy
shall submit a report to Congress within 60
days after the date of the enactment of this
Act regarding the capability of the Navy to
carry out missions requiring the use of small
patrol boats The Secretary shall include in
such report-

(1) an evaluation of the ability of the
Navy to carry out missions requiring the use
of small patrol boats that are less than 150
feet in length;

(2) a discussion of the contingencies that
would necessitate the use of small patrol
boats (of less than 150 feet in length) rather
than larger warships;

(3) a discussion of any plans the Navy has
for eliminating the Navy's shortage of such
boats; and

(4) such recommendations as the Secre-
tary considers appropriate to strengthen the
capabilities of the Navy to carry out effec-
tively missions which would require the use
of such boats

F

TRADEMARK PROTECTION ACT

DrCONCINI AMENDMENT NO. 2078
2078

Mr. BYRD (for Mr. DCONCINI) pro-
posed an amendment to the bill (S.
1883) to amend the act entitled "An
Act to provide for the registration and
protection of trademarks used in com-
merce, to carry out the provisions of
certain international conventions, and
for other purposes;" as follows:

On page 48, line 13, strike out "the generic
name" and insert in lieu thereof "the gener-
ic name for the goods or services or a por-
tion thereof, for which it is registered.".

NOTICE OF HEARING
SPgCIAL COmITTEE ON AGuIG

Mr. MELCHEE. Mr. President, I
would like to announce for the public
that the Special Committee on Aging
has scheduled a field hearing on kick-
backs in cataract surgery.

The hearing will take place on
Monday, May 23, 1988, at 9 axnL, In the
Ceremonial Courtroom, William F.
Green Federal Building, 6th and Arch
Streets, Philadelphia, PA. The hearing
will be chaired by the ranking minori-
ty member, Senator JoHN HEZ.

For further information, please con-
tact Larry Atkins, minority staff direc-
tor, at [2021 224-4167.

AUTHORITY FOR COMTMITTEES
TO MEET

COMMTTEX ON ARNMM1 SERVICES

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Armed Services be authorized
to meet during the session of the
Senate on Friday, May 13, 1988. in
open session, to consider the nomina-

tions of Gordon A. Smith, to be Assist-
ant Secretary of Defense for Com-
mand, Control Communications and
Intelligence; the nomination of Mi-
chael P.W. Stone, to be Under Secre-
tary of the Army, and the nomination
of Alan Marshall ElkinsR to be a
member of the Board of Regents of
the University of the Health Sciences.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

COIrrI ON THE JUDIcAR
Mr. BYRD. Mr. President, I ask

unanimous consent that the Commit-
tee on the Judiciary, be-authorized to
meet during the session of the Senate
on Friday, May 13, 1988, to hold a
hearing on 8. 1250, Federal assistance
to State and local criminal justice pro-
grams.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

COwIIITTa ON GOVIMN-.NTAL AARS

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Governmental Affairs, be au-
thorized to meet during the session of
the Senate on Friday, May 13, 1988, on
the subject of regulatory reform: nego-
tiated rulemaking.

The PRESIDING OFFICERE With-
out objection, It Is so ordered.

5IZ C1 OMTrrrZ ON IDIAN AFFAIRS

Mr. BYRD. Mr. President, I ask
unanimous consent that the Select
Committee on Indian Affairs, be au-
thorized to meet during the session of
the Senate on Friday. May 13. 1988, to
hold a markup on S. 555, a bill to pro-
vide for Federal regulations of gaming
activities on Indian lands, and for
other purposes

The PRESIDING OFFICER. With-
out objection, It is so ordered.

SUBCOMMITTE ON SOCIAL SCURITY AND
FAMIL POLICY

Mr. BYRD. Mr. President, I ask
unanimous consent that the Subcom-
mittee on Social Security and Family
Policy of the Committee on Finance
be authorized to meet during the ses-
sion of the Senate on May 13, 1988, to
hold a hearing on long-term status of
Social Security trust funds.

The PRESIDING OFFICER. With-
out objection, It is so ordered.

ADDITIONAL STATEMENTS

FETAL ALCOHOL SYNDROME
AWARENESS WEEK

* Mr. CHILES. Mr. President, in
studying the high incidence of infant
mortality and low birthweight, I have
had the opportunity to visit a number
of neonatal clinics in this country. In
these clinics, specially trained teams
of physicians and nurses watch over
helpless infants who have been born
prematurely, underweight, or with
multiple disabilities. The tragedy is,
Mr. President, that many of these
birth defects could have been prevent-
ed.
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ssEC.s Al uBIZA R N OPAPPROPRf T70L

(a) There am atred to be appropri
ated for fisal 198 1983, 199L, 1991,
and 1992 such ssmu as ma be ecessary for
carrying out the purposes and provisions of
the Treaty and thi Act ncluding-

(1) for Jfal pear 1988, 1989, 1990, 1991,
and 1992, an a<ount not to exceed $350,000
annuallp to the Department of Commerce
fo7 administrtive expenses and

(2) for iscal years 1988 1989, 1990, 199L
and 1992, a mount not to exceed $50,000
annually to the Department of State for ad-
ministrative r m
b) Fund appropriated for the purposes Of

the Treaty = be used notwithstanding
any of the provisions of the Foreign Assist-
ance Act of 1961 (22 U.S.C 2151 et seq.) or of
any appropraio Act that imposes restrc-
tions on .te .aintenace or use of cash
transer assistance, wch are icosistent
with the rovisions of the Treaty.
SEC 21. EFPC7 YG DAi

(a) Except as providtd in subsection tb) of
this sectito thi Act shall be effective on the
date on which the Treaty enters into force
for the United State&

(d)(1) The authority to promulgate regula-
ttons pursuant to this Act shall be effective
on the date of enactment of this Act

(2) Any regulation promulgated pursuant
to this Act shall not be effective before the
date on whtch the Treaty enters into force
for the United States

The title was amended so as to read:
"A bill to implement the Treaty on
Fisheries Between the Governments
of Certain Pacific Island States and
the Government of the United States
of America."

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

MERCHANT MARINE DECORA-
TIONS AND MEDALS ACT

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (HER 1430) to authorize decora-
tions, medals, and other recognitlon for
service in the UJs. Merchant Marine, and
for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment.

If there be no amendment to be of-
fered, the question is on the third
reading and passage of the bill.

The bill (H-R. 1430) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

TRADEMARK PROTECTION
Mr. BYRD. Mr. President, I ask

unanimous consent that the Senate

NGRESSIONAL RECORD - SENATE
proceed to the immediate consider-
ation of S. 1883.

The PREIDINO OFFICER. The
clerk will report. --

The assistant legislative clerk read
as follows:

A bill, 8. 1883, to amend the Act entitled
"An Act to provide for the registration and
protection of trademrks used n commerce,
to carry out the provitols of certain Inter-
national conventions. and for other pur-
poses."

The PRESIDING OFFICER. - Is
there objection to the present consid-
eration of the bill?
* There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Commlt-
tee on the Judiciary, with an amend-
ment to strike all after the enacting
clause and insert in lieu thereof, the
following:

E8 1883
That this Act may be cited as the "Trade-
mark Law Revision Act of 1988'.

Sec 2 For purposes of this Act, the Act en-
titled "An Act to provide for the registration
and protection of trademarks used in com-
merce, to carry out the proovsions of certain
international conventions, and for other.
purposes" hall be referred to as the '"rade-
mark Act of 1946"

Sre 3. Section 1 of the Trademark Act of
1946 (15 U.SC. 1051) is amended by-

(1) inserting a section heading before sec-
tion I to read as follows'

REQWRma OR Vr rM PPLYWn: ta EQlESER
TRiDZsim5 ONMs AD PRDAL XGrM1R";
(2) striking out "may register his" in the

matter befor subsection (a) and inserting
in lieu thereof "may apply to register hist'

(3) redesignating paragraphs 1),- (2), and
(3) of subsection (aJ as subparagraphs (A),
(B), and (C), respectivey;

(4) redesignating ubections (a), b), and
(c) as paragraphs (1), (2), and (3), respec-
tively;

(5) inserting "a)" after "ScnTo 1. '
(6) striking out "applied to" in subsection

(a)(1)(A), as redesignated herein, and insert-
ing in lieu thereof "used on or in connection
with'"

(7) striking out ."actually" in subsection
(a)l()(C), as redesignated herein;

(8) striking out 'yling" in subsection
(a)(2), as redesignated herein, and inserting
in lieu thereof 'prescribed" and

(9) adding at the end thereof the following:
"lb) A person who has a bona fide inten-

tion to use a trademark in commerce, such
intention to reflect the good faith circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lishe1

"(1) By filing in the Patent and Trade-
mark Office-

"(A) a written application, in such form
as may be prescribed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer of the corporation or
association applying, specvfying applicant's
domicile and citizenship, applicant's bona
fide intention to use the mark in commerce.
the goods in connection with which the ap-
plicant has a bona fde intention to use the
mark and the mode or manner in which the
mark is intended to be used in connection
with such goods, and including a statement
to the effect that the person making the veri-
fication believes himsel, or the firm, corpo-
ration, or association in whose behalf he
makes the verification, is entitled to use the
mark in commerc , and that no other

May 1S, 1988
person, firmn corporaton. or associtation, to
the best of his knowledge and bdWe, has the
right to use asch mark in commerce either
in the identical form thereof or tin asch near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive However, with
the exception of applications filed pursuant
to section 44 of this Act, no mark shall be
registered until the applicant has met the re-
quirements of ection 13(b)(2) hereot and

"(B) a drawing of the mark
"(2) By paying in the Patent and Trade-

mark Ofice the prescribed ,fe
"(3) By complying with such rules or regu-

latIon. not inconsistent with law, as may
be prescribed by the Commissioner.

"(c) At any time during examination of an
application filed under ubecion (b), an
applicant who has made use of the mark itn
commerce may claim the benef thereof for
purposes of this Act, by amending his appli-
cation to bring it into conformity with the
requirements of ubsecton (a.' .

SE L Section 2 of the Trademark Act of
1946 (U..C 1052) istamended-

(1) by amending subsection (d) to read at
fobllows

"(d) Consists of or comprises a mark
which so resembles a mark registered in the
Patent and Trademark Offic or a mark or
trade name previously used in the United
States by another and not abandoned. as to
be likely, when applied to the goods of the
applicant, to cause confusion or to cause
mistake, or to deceive: Provided, That when
the Commissioner determine that cof-
sion, mistake, or deception is not likely to
result from the continued se by more than
one person of the same or similar marks
under condtions and limitations as to the
mode or place of use of the marks or the
goods in connection with which such marks
are used, concurrent. registrations may be
issued to such persons when they have
become entitled to use such marks as a
result of their concurrent lawful use in com-
merce prior to (1) the earliest of the filing
dae of the applications pending or of any
registration issued under this Act, or (2)
July 5, 1947, in the case of registrations pre-
viously issued under the Act of March 3,
1881, or February 20 1905, and continuing
in full force and effect on that date' or (3)
July 5, 1947, in the case of applications filed
under the Act of February 20, 1905, and reg-
istered after July 5, 1947. Use prior to the
filing date of any pending application or a
registration shall not be required when the
owner of such application or registration
consents to the grant of a concurrent regis-
tration to the applicant Concurrent regrs-
trattons may also be issued by the Commis-
sioner when a court of competent furisdic-
tion has fnally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registration, the Commissioner
hall prescribe conditions and limitations

as to the mode or place of use of the mark or
the goods on or in connection with which
such mark is registered to the respective per-
sons,";

(2) in subsection (e) by striking out "ap-
plied to" each place it appears and inserting
in lieu thereof '"used on or in connection
with"; and

(3) in subsection (f) by-
(A) striking out "applied to" and inserting

in lieu thereof "used on or in connection
with"; and

(B) striking out "ftve years" through the
end of the subsection and inserting in lieu
thereof '"five years next preceding an offer of
proof by the applicant '"
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SEC 5. Section 3 of the Trademark Act of

1946 (15 U.S.C. 1053) is amended by-
(I) striking out '"sed in commerce" in the

first sentence-
(2) striking out '" except when" through

'"mark is used" in the first sentence; and
(3) striking out the second sentence.
Sec. 6. Section 4 of the Trademark Act of

1946 (15 U.S.C. 1054) is amended by-
(1) striking out "origin used in com-

merce," and inserting in lieu thereof
"origin, ";

(2) striking out "except when" in the first
sentence and inserting in lieu thereof
"except in the case of certification marks
when'"; and

(3) striking out the second sentence
SEC. 7. Section 5 of the Trademark Act of

1946 (15 US.C. 1055) is amended by adding
at the end thereof the following: "First use of
a mark by a person, which use is controlled
by the registrant or applicant for registra-
tion of the mark in respect to the nature and
quality of the goods or ervic shall inure
to the benefit of the registrant or appli-
canL ':

Sec. 8. Section 6(b) of the Trademark Act
of 1946 (15 U.S.C. 1056(b)) is amended by
striking out "tdJ" and inserting in lieu
thereof "(e)':

Sec 9. Section 7 of the Trademark Act of
1946 (15 U.S.C. 10571 is amended by-

(11 amending subsection (b) to read as fol-
lows:

"lbJ A certficate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity of the registered mark and of the regis-
tration thereof, of the registrant's ownership
of the mark, and of the regitrant's exclruive
right to use the registered mark in commerce
on or in connection with the goods or ser-
ices spectfied in the certicate, rsubect to
any condittons or limitattons stated there-
in. '

(21 redesignating subsections c, Id), (ce.
(fI, and (gJ as rubections- (d, (e). (fi, (g
and (h,. respecttively

(3j inserting between subsection (b) and
subsection (d), as redesignated herein the
following

"(c) Contingent on the registration of a
mark on the principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark conferring a right of priori-
ty, nationwide in effect, on or in connection
with the goods or services specfid in the
registration against any other person ecept
for a person whose mark has not been aban-
doned and. who prior to such filing-

"'1) has used the mark
"(2) has filed an application to register the

mark on the principal register and that ap-
plication is pending or ha resulted in regis-
tration of the mark on the principal register;
or

"t3) has Nled a foreign application to reg-
ister the mark on the basis of whtch he has
acqutred a right of priority by the timely
filing under section 44(d) of an application
to register the mark on the principal register
and that application is pending or has re-
sulted in registration of the mark-on the
principal register.'

(4) amending subection (d as redesig-
nated herein, by striking out "fee herein pro-
vided" and inserting in lieu thereof "pre-
scribed f/c'"

(5) amending subsection (f), as raedeignat-
ed herein, by striking out "fee required by
law" and inserting in lieu thereof "Pre-
scribed fee', and

(61 amending subsection th, as redeig-
nated herein, by striking out "required fee"
and inserting in lieu thereof "prescrtbed
fee".

Sec 10. Section g8a) of the Trademark Act
of 1946 (15 U.SC 1058a) is amended by-

(1) striking out "twenty" and Inserting in
lieu thereof "tcn"; and

(2) striking out "showing that said mark
is in use in commerce or showing that its"
and inserting in lieu thereof "setting forth
those goods or services recited in the regis-
tration on or in connection with which the
mark is in use in commerce and having at-
tached thereto a specimen orfacsimile show-
ing current use of the mark or showing that
any".

SEc. 11. Section 9(a) of the Trademark Act
of 1946 (15 U.S.C. 1059(a)) is amended by
striking out "twenty" and inserting in lieu
thereof "ten".

Sec 12. Section 10 of the Trademark Act of
1946 (15 U.S.C. 1060) is amended to read as
follows:
"ASSroNMN AND ORANT or sECURI wreNRztr

"Sec 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwtill of
the business in which the mark is used, or
with that part of the goodwill of the busines
connected with the use of and symbolized by
the mark. However, no application to regis-
ter a mark under section I(b) shall be as-
signable prior to the fiing of the verified
statement of use under section 13(b)(21,.
except to a successor to the business of the
applicant or portion thereof, to which the
mark pertains.

"(b)(1) A ecurity interest in a registered
mark, or a mark for which an application
for registration has been filed under section
l(b) or subsection (d) or e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party provided-

"(A) the party granted the security interest
obtains a security interest in the goodwilofl
the business in hich the mark is used, or
with that part of the goodwill of the business
connected with the use of and symbolized by
the mark and

"(B) notice of such interest is filed in the
Patent and Trademark Ofce-

"(IU within ten days after the interest is
granted if the interest pertato, to a regis-
tered mark or if it pertaitn to a mark which
is the subect of an application for registra-
tion under section 1(b) or subsection (dJ or
(ei of section 4, or

"(fi within four montht after the mark is
registered if the nterest pertains to a mark
which is the rubject of an application under
section 1( a) or Z3 and the person holding the
interest has a valid, 'perfected interest pur-
suant to State law at the time the mark is
registered

"(2) A party granted a security interest in
a registered mark, or a mark for which an
application for registration has been filed
under section Ilb) or subsection (dJ or (e) of
section 44, may, after default by the party
granting the security interest, require the
debtor to assign the mark to-

"fA) a transferee who is ato being as-
signed that part of the goodwil of the busi-
ness connected with the useof and stmbol-
ised by the mark or

"(B) the- party holding the security nte
est, even though such party does not present-
ly engage in the businets to which the mark
relates, provided that the secured party
either subsequently engages in the business
to which the mark relates or holds the mark
onl for the purpose of subsequently trans-

nfer the mark along with the goodwill as-
socated with the mark and that such subse-
quent transfer occurs prior to dissipation of
the goodwill.

"(3) A security interest in a mark obtained
pursuant to this section will extend to the
consideration received upon the sale, ex-
change, collection or other disposition of the
mark for ten days after receipt of the consid-

eration by the transferor and will then lapse
unless a financing statement or other docu-
ment is filed as required by appropriate
State law.

"tc) In any assignment of or grant of a se-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busi-
ness connected with the use of and svmbol-
tzed by any other mark used in the business
or by the name or style under which the
business is conducted

"(d) Assignments and grants of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima fade evidence of the execution of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facte
evidence of execution. An assignment of or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration without notice,
unless recorded in the Patent and Trade-
mark Office-

"(1) within three months after the date
thereof or prior to such subsequent purchase
in the case of an assignment or

"(I2 pursuant to the provisions of ubsec-
tion (b)(1)(B) or prior to the subsequent
fiing of a conflicting interest whichever is
later, in the case of the grant of any security
interetL

"(e) A separate record of documents sub-
mitted for recordin under this section shal
be maintained in the Patent and Trademark
Office Such record hall include any release,
cancellation, discharce, or satisfaction re-
lating to any conveyanee or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appt-
cation to register has been filed

"(fi An asstgnee or holder of a security in-
terest not domiciled in the United Stat
shall be subject to and comply wtth the pro-
vision of section 1 d f this Act"

Sc 13. Section 12(a) of the Tademark
Act of 1946 (15 U.S.C 106Za) is amended
by-

(1) striking out 'fee herein provided" dnd
inserting in tieu thereof "prescribed fee'
and

(2) striking ot 'to registraton, the and
tnserting in lieu thereof "to registration or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(b)(21) of this Act the".

SeG. 1L Section 13 of the Trademark Act of
1946 (15 U.SC 1063) is amended by-

(1 inserting "(a)" bfore 'Any person"
12) striking out required fee" and insert-

ing in lieu thereof "prescrtbed fee" and
3) adding at the end thereof the followtnin
"(b) Unle registration is succesflly op-

posed-
"11i a mark entitled to registration on the

principal register based on an application
filed under section 1(a) or pursuant to sec-
tion 4d, shall be registered in thMe Patent and
Trademark Office, and a certficate of regis-
tration issued and notice of the registration
shall be published in the Official Gazette of
the Patent and Trademark Offce; or

"(2) a notice of allowance shall be tissued
to the applicant if he applied foi registra-
tton under section (b). Within six months
following the date of the notice of allow-
ance, the applicant must file in the Patent
and Trademark Oie, together with such
number of specimens or facsimiles of the
mark as used in commerce as may be re-
qutred by the Cmmissioner and payment of
the prescribed fee, a vertfied statement that
the mark is in use in commerce and spectfy-
ing the date of applicant's frst use of the
mark and the date of applicant's ftt use of
the mark in commerce, those goods or se-
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ices specified in the notice of allowance on
or in connection toth which the mark is
used in commerce and the mode or manner
in which the mark is used in connection
with such goods or service. Subiect tO exam-
ination and acceptance of the statement of
use, the mark shll be registered in the
Patent and Trademark Office, and a certifi-
cate of registration issued for those goods or
services recited in the statement of use for
which the mark is entitled to registration
and notice of registration shal be published
in the Official Gazette of the Patent and
Trademark Office The notice shall specify
the goods or services for which the mark is
registered.

"(A) The time for filing the statement of
use shall be extended for an additional six-
month period upon wrtten requcst of the
applicant prior to expiration of the six-
month period. Such request shall be accom-
panied by a verUted statement that the ap-
plicant has a continued bona fide intention
to use the mark in commerce and specifying
those goods or services identified in the
notice of allowance on or in connection
wtoh which the applicant has a continued
bona fide intention to use the mark in com-
merce Up to six further extensions of six
months each shall be obtained when request-
ed prior to the exptration of the extended
period and accompanied by a verified state-
ment that the applicant has a continued
bona fide intention to use the mark in com-
merce and specifying those goods or services
identified in the most recent extension for
which the applicant has a continued bona
fide intention to use the mark in commerce
Each request for an extension shall be ac-
companied by payment of the Prescribed fee.

'"B) The Commissioner shall notify any
applicant who files a statement of use of the
acceptance or refusal thereof and if a rmfu-
al, the reasons therefor. An applicant may
amend his statement of use

"(C) The failure to timely file a verifed
statement of use shall result in abandon-
ment of the application. "

Sec 15. Section 14(c) of the Trademark
Act of 1946 (15 U.SC. 1064(c)) is amended to
read as foollws

"(c) at any time if the registered.mark be-
comes the generic name for the goods or
servces, or a portion thereof, for which it is
registered, or has been abandoned, or its reg-
istratton was obtained fraudulently or con-
trary to the provisions of section 4 or of sub-
section (a), (b), or (c) of section 2for a regis-
tration hereunder, or contrary to similar
prohibitory provisions of such prior Acts for
a registration thereunder, or itf the registered
mark is being used by, or with the permis-
sion of, the regitrant so as to misrepresent
the source of the goods or services on or in
connection with which the mark is used. If
the registered mark becomes the generic
name for less than all of the goods or serv-
ices for which it is registered a petition to
cancel the registration for only those goods
or servioes may be filed A registered mark
shall not be deemed to be the generic name
of Poods or services solely because such mark
is also used as a name of or to identify a
unique product or service. The primary sig
nfficance of the registered mark to the rele-
vant public rather than purchaser motiva-
tion shall be the test for determining wheth-
er the registered mark has become the gener-
ic name of goods or services on or in connec-
tion with which it has been used, or"':

Sec. 16. Section 15(4) of the Trademark
Act of 1946 (15 U.S.C. 1065/4)) is amended
by striking out the common descriptive
name of any article or substance patented
or otherwise and inserting-in lieu thereof
"the generic name".':

SEc. 17. Section 16 of the Trademark Act of
1946 (15 U.S.C. 1066) is amended b-L striking
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out "applied to the goods or when used in
connection with the services" and inserting
in lieu thereof "used on or in connection
wtth the goods or services".

Se 18& Section 18 of the Trademark Act of
1946 (15 U.S.C 1068) is amended by-

(1) striking out "or restrict" and inserting
in lieu thereof "the registraton, in whole or
in part, may modify the application or reg-
istration by limiting the goods or services
specifed therein. may otherwise restrict or
rectify with respect to the register"

(2) striking out "or" before "may refuse",
and

(3) adding at the end thereof th'followtng:
"However, no final Judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
-ion 7(c).".

Se 19. Section 19 of the rademark Act of
1946 (15 U.SC. 1069) is amended by striking
out the second sentence.

Sec 20. Section 21 of the Trademark Act of
1946 (15 U.S.C 1071) is amended-

(1) in subsection (a, by striking out "sec-
tion 21(b)" each place it appears and insert-
ing in lieu thereof "'ubsection (b)"

(2) in subsection (a), by striking out "sec-
tion 21(a)(2) hereof' and inserting in lieu
thereof "paragraph (2) of this subsection";

(3) in subsection (a)(4), by adding at the
end thereof the following: "However, no
final Judgment shall be entered infavor of
an-applicant under section 1lb) prior to the
mark being registered, if such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c)."

(4) in subsectiton (b), by striking out 'ec-
tion 21(aJ" each place it appears and insert-
ing in lieu thereof "subsection (a)" '

(5 in rsubsection (b)(1) by adding at the
end thereof the following: "However, no
final Judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registerd, if such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c ".

(6) in subsection (b)(3), by amending the
first sentence of such paragraph to read as
followsa

"(3) In any case where there is no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses to be unreasonable,
all the expenses of the proceeding shall be
paid by the party bringing the case, whether
the final decision is in favor of such party
or noL "

Sec. 21. Section 23 of the Trademark Act of
1946 (15 U.S C 1091) is amended by-

(1) inserting "(a)" before "In addition" in
the first paragraph,

(2) inserting "b)" before "Upon the" in
the second paragraph

(3) inserting "(c)" before "For the pur-
poses" in the third paraoraph;

(4) striking out 'paragraphs (a)," in sub-
section (a), as designated herein, and insert-
ing in lieu thereof "subsections (a), "

(5) striking out "have been in lawful use
in commerce by the proprietor thereof
upon" in subsection (a), as designated
herein, and inserting in lieu thereof "are in
use in commerce by the owner thereof, on"'

(6) striking out 'for the year preceding the
filing of the application" in subsection (a),
as designated herein;

(7) inserting before "section I" in subsec-
tion (a), as designated herein, the following:
"subsections (a) and (d) of';

(8) striking out "fee herein provided" in
subsection (b), as designated herein, and in-
serting in lieu thereof "prescribed fee"; and

(9) striking out the last paragraph.
SEc. 22. Section 24 of the Trademark Act of

1946 t15 U.S.C. 1092) is amended by-
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(1) striking out 'verfed" in the second

sentence'
(2) striking out "was not entitled to regs-

ter the mark at the time of his application
for registration thereoj," and inserting in
lieu thereof "' not entitled to registration, ";

(3) striking out 'I not used by the regis-
trant or'[' and

(4) adding at the end thereof the following:
"However, no final judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).'

SEC 23. Section 26 of the Trademark Act of
1946 (15 U.S.C 1094) is amended by-

(1) inserting "llb)J," after "sections"; and
(2) inserting "7(c)," after 7(b)':
SE 2. Section 27 of the Trademark Act of

1946 (15 U.S.C 1095) is amended by adding
at the end thereof the following: "The filing
of an application to register a mark on the
supplemental register, or registration of a
mark thereon, shall not constitute an admis-
sion that the mark is not eligible for regis-
tration on the principal register established
herein. ';

Se 25. Section 29 of the Trademark Act of
1946 (15 U.SC 1111) is amended by striking
out '"s used".

Sec 26. Section 30 of the Trademark Act of
1946 (15 U.S.C 1112) is amended by-

(1) inserting "or registrant's" after "appli-
cant's"',

(2) striking out "mnay file an application"
and inserting in lieu thereof "may apply"p

(3) striking out "goods and seivices upon
or in connection with which he is actually
using the mart'" and inserting in lieu there-
of "goods or services on or in connection
with whtich he is using or he has a bona fide
intention to use the mark in commerce.,;
and

(4) by amending the proviso to read "Pro-
vided, That when the Commissioner by regu-
lation permits the filing of an applicat'on
for the registration of a mark for goods or
services which fall within a plurality of
classesI a fee equaling the sum of the fees for
filing an application in each class shall be
paid, and the Commissioner may issue a
single certificate of registration for such
mark. ':

Sec 27. Section 31 of the Trademark Act of
1946 (15 U.S.C 1113) is amended by-

(1) striking out "SsecnoN 31. FeEs"; and
(2) inserting "Sec. 31." before "(a)J"
Src. 28. Section 32(2) of the Trademark

Act of 1946 (15 U..C. 1114(2)) is amended
'by striking out "injunction" and inserting
in lieu thereof "injunctive"

SEc 29. Section 33(a) of the Trademark
Act of 1946 (15 U.S.C. 1115(a)) is amended
by-

(1) inserting "the validity of the registered
mark and of the registration thereof of the
registrant's ownership of the mark, and of
the " after "prima facie evidence of"'

(2) inserting "or in connection with" after
"in commerce on";

(3) striking out "an opposing party" and
inserting in lieu thereof "another person";
and

(4) inserting ': including those set forth in
subsection b), " after "or defect"':

Sec 30. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C 1115(b)) is amended
by-

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

"(b) To the extent that the right to use the
registered mark has become incontestable
under section 15, the registration shall be
conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
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mark, and of the registrant's exclusive right
to use the registered mark in commerce
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
nection with the goods or services specified
in the affidavit filed under the provisions of
section 15 or, f fewer in number, the renew-
al application filed under the provisions of
section 9 hereof, subject to any conditions or
limitations in the registration or in such af-
fidavit or renewal application. Such conclu-
sive evidence of the right to use the regis-
tered mark shall be subject to proof of in-
fringement as defined in section 32, and
shall be subject to the following defenses or
defects:";

(21 striking out "services in" in paragraph
(31 and inserting in lieu thereof "services on
or in";

(3) striking out "trade or service" in para-
graph (4);

(4) striking out "to users" in paragraph
(40;

(5) striking out "registration of the mark
under this Act or" in paragraph (5) and in-
serting in lieu thereof "(A) the date of con-
structive use of the mark established purtu-
ant to section 7(c), or (B) the registration of
the mark under this Act if the application
for registration is filed prior to the effective
date of the Trademark Law Revision Act of
1988, or (C)"; and

(6) adding at the end of the subsection, the
following:
"In addition, equitable principles, including
laces, estoppe, and acquiescenc whre ap-
plicable may be considered and applied ".

Sec 31. Section 34 of the Trademark Act of
1946 (15 U_.C. 1116) is amended-

(1) in subsection (a) by-
(A) striking out "of the registrant of a

mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act and

(B) adding at the end thereaf the follow-
ing
"However, no final judgment sha be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).- and

(2) in subsection (c) by-
(A) striking out '"proceeding arising" and

inserting in lieu thereof '"proceeding involv-
ing a mark registered", and

(B) strtiking out "decision is rendered.
appeal taken or a decree issued' and insert
ing in lieu thereof 'dgment is entered or
an appeal is taken".

Src. 32 Section 35(a) of the Trademark
Act of 1946 (15 U.S.C 1117(a)) is amended
by striking out "of the regstrant of'a mark
registered in the Patent and Trademark
Office" and inserting in lieu thereof ro-
tected under this Act"

Sc. 33. Section 36 of the Trademark Act of
1946 (15 U.S.C 1118) is amended by-

(1) striking out "of the registrant of a
mark registered in the- Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act" and

(2) striking out "reistered mark- and in-
serting in lieu thereof 'Mark.

Sec. 34 (a)'Section 39 of te Trademark
Act of 1946 (15 U.S.C 1121) is redesignated
as subsection (a) of section 39 by inserting
"'a)" after "Sec. 39.".

(b) Section 39a of the Trademark Act of
1946 (15 U.SC 1121a) is redesignated as
subsection (b) of section 39 by striking out
"S'c 39a." and inserting in lieu thereof

(c) Subsection (b) of section A9 as'reesig-
nated herein, is amended by striking out
"servicemarks" each place it appears and
inserting in lieu thereof "service marks" ,

Sec. 35. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C. 1125(a)1 is amended to
read as follows:

"(a)l() Any person who uses in commerce
on or in connection with any goods or serv-
ices, or any container for goods, any word,
term, name, symbo or device or any combi-
nation thereof, or who shall engage in any
act trade practice, or course of conduct in
commerce, which-

"(A) is likely to cause confusion, or to
cause mistake or to deceive as to the affili-
ation, connection, or association of such
person with another, or to the origin, spon-
sorship, or approval of his goods services, or
commercial activities by another; or

"(B) by use of a false designation of origin
or of a false or misleading description or
representation, misrepresents the nature,
characteristics, or qualities of his or another

erson's goods services commercial activi-
ties or their geographic origin;
shall be liable in a civil action by any
person who believes that he is or is likely to
be damaged by such action.

"(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remnedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United States' Provided.
That nothing in this subsection shall be con-
strued so as to preempt the jurisdiction of
any State to grant relief in cases of unfair
competition. ':

Sie 36 Section 43 of the Trademark Act of
1946 (15 U5.SC 1125) is amended by adding
at the end thereof the following new subsec-
tion:

"(c)(1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled.
subject to the principles of equity, taking
into account among other thinO the oood
faith use of an individual's name or an in-
dication of geographic origin, to an iajunc-
tion against another peron's use in com-
merce of a mark commencing aflr the reg-
istrant's mark becomes famrou, which
causes dilution of the distinctive quality of
the registrant's mark, and to obtain such
other relief at is provided in this subsection
In determining whether a mark is famou
and has distinctive quality; a court shall
weigh the following and other relevant fac-
tors.

"tA) whether the mark is inherently dis-
tinctive or has become distinctive through
substantially exclusive and continuous use;

"tB) whether the duration and extent of
use of the mark are rubstantial

t(C) whether the duration and extent of
advertising and publicity of the mark are
substantial;

"(D) whether the geographical extent of
the trading area in which the mark is used
is substantfl,

."t) whether the mark has substantial
renown in its and the other person's trading
area and channels of trade; and

"(F) whether the same or similar marks
are being used rsbstantially by third parties

"(2) The registrant shal be entitled only to
injunctive relief in an action brought under
this subsection, unless the subequent user

illfully intended to trade on the regis-
trant's reputation or to cause dilution of the
registrant's mark If such wilful intent is
proven the registrant shall also be ettitled
to the remedies set forth in sections 35(a)
and 36 hereof, subect to the discretion of the
court and the principle of equity.

"t3) Ownership of a.v ald registration
under the Act of 1881 or the Act of 1905 or
on the prtncipal register established herein
shall be a complete bar to an action breught
by another person, under the common law or

statute of a State, seeking to prevent dilu-
tion of the distinctiveness of a mark, label,
or form of advertisement "':

Sec. 37. Section 44 of the Trademark Act of
1946 (15 U.S.C. 1126) is amended-

(1) by striking out "fees herein prescribed"
in subsection (a) and inserting in lieu there-
of "'ees required herein";

(2) by striking out "paragraph (b)" each
place it appears and inserting in lieu there-
of "subsection (b)";

(3) in subsection (d) by striking out "sec-
tions 1, 2, 3, 4, or 23" and inserting in lieu
thereof "section 1, 3, 4, 23, or 44(e)';

(4) in subsection (d)(2) by striking out
"but use in commerce need not be alleged"
and inserting in lieu thereof "'ncluding a
statement that the applicant has a bona fide
intention to use the mark in commerce";

(5) in subsection (d)(3), by striking out
'"forcing" and inserting in lieu thereof "for-
tign";

(6) in subsection (e) by adding at the end
thereof the following' "The application must
state the applicant's bona fide intention to
use the mark in commerce, but use in com-
merce shall not be required prior to registra-
tion.'; and

(7) in subsection (f), by striking out "para-
graphs (c), (d),"and inserting in lieu thereof
"subsections c), (d),':

Sec. 38. Section 45 of the Trademark Act of
1946 (15 U.C. 1127) is amended by-

(1) amending the paragraph defining "re-
lated company" to read as follows:

"The term 'related company' means any
person whose use of a mark is controlled by
the owner of the mark in rerpect to the
nature and quality of the goods or services
on or in connection with which the mark is
used'?

(2) amending the paragrap defining
"trade name" and "commercial name" to
read as follows:

"The terms 'trade name' and 'commercial
name' mean any name used by a person to
fdentfyl his business or vocation.",

(3) amending the paragraph defining
"trademark" to read as follows:

'The term 'trademark' means any word,
name, symbol or device or any combination
thereof used by a person or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish his
goods, including a unique prroduct, from
thosne of others and to indicate the source of
the goods, even if that source is unknown.'

(4) amending the paragraph defining
'"serice mark" to read asjbltows:

"The term 'service mark' means any word,
name, symbol or device or any combination
thereof used by a person or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tioon on the principal register established by
this Act, to identi and distinguish the
services of one person including a unifque
servce, from those of others and to indicate
the source of the ervices, even if that source
is unknown. Title character names, and
other distinctive eatures of radio or televi-
sion programs may be registered as service
marks notwithstanding that they, or the pro-
grams, may advertise the goods of the spon-
sor. '

i5) amending the paragraph defining "cer-
tification mark" to read as follows:

'7he term 'certifcaton mark' means any
word. name, symbol. or device or any combi-
nation thereof used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filing of an application for registration
on the principal register established by this
Act, to certify regional or other origin, mate-
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rial, mode of manufacture, qualitt accura-
cY, or other characteristics of such person's
goods or serices or that the work or labor
on the goods or services waJ performed by
members of a union or other organizatito'

(6) amending the paragraph defining "col-
lective mark" to read as followa'

'The term toUlctive mark' means a trade-
mark or service mark used by the members
orf a coopeavti an association, or other
collective group or organtzation, or which
such entity has a bona jide intention to use
in commerce and for which it applies for
regitration on the principal register estab-
tihed by this Act, and includes marks indi-
cating membership in a union, an associa-
tion, or other organization.

(7) amending the paragraph defining
"mark" to read as followa

'The term 'mark' includes any trademark,
service mark collective mark or certifica-
tion mark. I

(8) amending the matter which appears
between the paragraph defining "mark':
and the paragraph defining "colorable tni-
tatlon" to read as follow'
. T7 term use in commerce' means use of

a mark in the ordinary course of trade; com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark
For purposes of this Act, a mark shall be
deemed to be in use in commerce (1) on.
goods when it is placed in any manner on
the goods or their containers or the displays
associated therewith or on the tags or labels
Ofeked thereto, or if the nature of the goods
makes such. placement impracticable then
on documents associated with the goods or
their sale, and the goods are sold or trans-
ported in commerce, and (2) on'services
when it is used or displayed in the sale or
advertising of services and the services are
rendered in commerce, or the services are
rendered in more than one State or in this
and a foreign country and the person ren-
dering the services is engaged in commerce
in connection therewith.

"A mark shall be deemed to be 'aban-
doned'-

"(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances
Nonuse for two consecutive years shall be
prima facte evidence of abandonment. 'Use'
means use made in the ordinary course of
trade, commensurate with the circum-
stances and not made merely to reserve a
right in a markt or

"(2) when any course of conduct of the
owner, including acts of omission as well as
commission, causes the mark to become the
generic name for the goods or services or
othenotse to lose its significance as a mark
Purchaser motivation shall not be a test for
determining abandonment under this rub-
paragraph.

"The term 'dilution' means the material
reduction of the distinctive quality of a
famous mark through use of the mark by an-
other person, regardless of the presence or
absence of (1) competition between the users
of the mark, or (2) likelihood of coifjusion,
mistake, or deception arising from that
use. ':

SEC 39. The Trademark Act of 1946 is
amended by adding at the end thereof the
following:

"SEC. 51. AlU certificates of registration
based upon applications for registration
pending in the Patent and Trademark Office
on the effective date of the Trademark Law
Revision Act of 1988 shall remain in force
for a period of 10 years "

SEC. 40. This Act and the amendments
made by this Act shall become effective on
the date one year after the date of enactment
of this Act.

AMDMfT ]NO. 2075

Mr. BYRD. Mr. President, on behalf
of Mr. DzConcsng, I send a technical
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from West Virginia tMr.
BYRD] for Mr. Dd=ocnro, proposes an
amendment numbered 2078:

On page 48, line 13, strike out "the generic
name" and Insert In lieu thereof "the gener-
Ic name for the goods or services or a por-
tion thereof, for which It Is registered.".

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2078) was
agreed to.

Mr. DsCONCINL Mr. President, I
am pleased that the Senate has waived
the 2-day rule in order to expeditious-
ly consider this important bipartisan
bill S. 1883, the Trademark Law Revi-
sion Act of 1988. I ask unanimous con-
sent that the Senate adopt 8. 1883 as
reported by the Senate Judiciary Com-
mittee.

The purpose of S. 1883, Trademark
Law Revision Act of 1988, is to amend
the Trademark Act of 1946 to bring it
up to date with present day business
practices and realities. The legislation
improves the act's protection of the
public from counterfeit, confusion and
deception, increases the value of the
Federal trademark registration system
for U.S. companies, and removes the
current preference for foreign compa-
nies applying to register.
- Mr. President, S. 1883 represents the

first overall revision of the Federal
trademark statute, the Lanham Act,
since the act was adopted in 1946.
Many of the revisions are substantive
and will have a significant impact on
U.S. trademark law. Others are of a
technical nature, serving only to cor-
rect deficiencies and inconsistencies in
the Lanham Act's language. Impor-
tantly, none of the-amendments con-
tained in 8. 1883 alter the stated pur-
poses of the Lanham Act or conflict
with Congress' intent when it passed
the act more than 40 years ago. In
sum, S. 1883 modernizes the Federal
trademark statute while preserving Its
balanced protection of business [trade-
mark owners] and the public [consum-
ers].

Mr. President, S. 1883, the Trade-
mark Law Revision Act of 1988, repre-
sents the culmination of thousands of
hours of work over the past 2½% years.
The bill is based on the results of a
study conducted by the U.S. Trade-
mark Association's Review Commis-
sion. The Commission's comprehensive
review of the policies and components
of the trademark system included an
exhaustive questionnaire to the trade-
mark community, extensive study of
specific topics by committees, and
open debate at annual meetings. Hun-
dreds of trademark owners and practi-
tioners, more than 50 organizations,
government officials in the United

States and abroad, and eminent schol-
ars In the fields of constitutional com-
mercial, trademark, and unfair compe-
tition law contributed their views.
When the study was completed the
Commission produced a lengthy report
of its findings and recommended legis-
lative changes in the trademark
system.

8. 1883, as I introduced it on Novem-
ber 19, 1987, encompassed those rec-
ommendationa. The Subcommittee on
Patents, Copyrights, and Trademarks
held a hearing on the bill on March
15, 1988, and heard testimony from
trademark associations, individual
trademark experts, and :trademark
owners such as Mrs. Fields Inc. and
-Frito-Lay, Inc. Following the hearing
several improvements were made to
the bill. My colleagues, particularly
my good friend from Utah, Senator
HaTCH, worked closely with me in an
effort to perfect the bill I commend
my colleagues, particularly the co-
sponsors Senators GRaSSLry, HEr,
and HarTc for recognizing the impor-
tance of this legislation and working
with me to move it in an expeditious
manner. A substitute amendment was
unanimously approved by the subcom-
mittee on April 13, 1988 and by the
full Judiciary Committee on May 12,
1988.

The following outlines in more detail
some of the specific provisions of S.
1883:

A. AmPPLIcAiows BAsez oN INTnrT-To-Usz

. 1883 creates a system whereby compa-
nies and individuals may apply to register
marks in the U.S. Patent and Trademark
Office on the basis of a bona fide intent-to-
use the mark in commerce. Presently, an
American company may apply to register a
mark only after it has actually used the
mark In commerce. Conversely, a foreign ap-
pllcant is not required to use a mark before
applying for a U.S. registration if It files
based on a foreign registration or appllca-
tion.

U.S. adoption of an intent-to-use applica-
tion system has several advantages. First, it
eliminates the extreme uncertainty Ameri-
can companies face as they invest In intro-
ducing new products and services. Second. it
reduces the advantage that foreign trade-
mark owners now enjoy. Third, It makes un-
necessary the contrived practice of "token
use" as a means of meeting pre-application
use requirements. Last, It brings United
States law into greater conformity with
worldwide practice.

The proposed intent-to-use application
system will supplement the present use-
based system; applicant will be able to
choose between filing on the basis of intent-
to-use or on the basis of actual use. While
the existing use-based system would not
change procedurally, all applicants who
allege use of a mark in commerce will be
subject to a more stringent definition of use.
This definition. which will eliminate the
commercially-transparent practice of token
use as a means of creating trademark rights,
will also help to reduce the amount of
"deadwood" on the register.

The intent-to-use system provided for by
S. 1883 includes several safeguards against
abuse. Among themn

1. All business must state their bona fide
intent-to-use a mark In commerce on or in
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connection with all of the goods or services
stated in an application for registration.

2. With the exception of marks for which
application for registration is filed on the
basis of a foreign registration or foreign pri-
ority date, no mark will be registered until it
is used in commerce on a commercial scale
and then it will be registered only for those
goods or services for which evidence of this
use is submitted.

3. After a mark is approved for registra-
tion. it will have to be used within six
months or the application will be aban-
doned. This six-month period may be ex-
tended in six-month increments up to a
maximum of four years To obtain each ex-
tension. the applicant must file a statement
of its continued bona fide intention to use
the mark and pay a fee.

4. To reduce substantially the risks of in-
troducing a new product and the potential
for conflict between trademark users, the
date an application to register is filed
(whether it is filed on the basis of use or
intent-to-use) will constitute nationwide
"constructive use" of the mark This will
give the applicant priority rights over later
users or applicants. This right of priority
can not be enforced, however, until the ap-
plicant makes use of its mark and obtains a
registration.

B. AccuRAcy or THE FEDxRAL REGIsrxa
The goal of the federal trademark regis-

tration system is the creation of a record
which accurately reflects all marks that are
actually being used in the U.S. marketplace.
8. 1883 includes several provisions devoted
to this objective.

"Deadwood". As a means of eliminating
from the register those marks which are no
longer in use and thereby do not qualify for
registration (ie., "deadwood"), the bill first
reduces the term of a trademark registra-
tlon from twenty to ten years Ca commensu-
rate decrease in the renewal fee would ac-
company this change).

Second, It imposes stricter requirements
for maintaining a registration. During the
sixth year of the term of a registration, the
owner of a trademark registration will have
to file an affidavit with the Patent and
Trademark Office stating that the mark is
in use on or in connection with all the goods
or services recited in the registration and
will have to provide specimens or facsimiles
evidencing that use. (These new "section 8"
requirements parallel those that are now re-
quired at the time a mark is renewed.)
These changes, along with the new defini-
tion of use for which S. 1883 provides, will.
enlarge the pool of available marks for busi-
ness to adopt, use and register.

C. PaROTZCrIO or FAMOUs MARKn FROM
DILUTio

8. 1883 creates a federal cause of action
permitting the owner of a registered mark,
which is truly famous and has distinctive
quality, to protect. the mark from use by
others which unfairly capitalizes on the ex-
ceptional recognition and renown of the
mark or which reduces or destroys the dis-
tinctive quality of the mark even if. likeli-
hood of confusion -in the marketplace, the
standard test of trademark Infringement,
cannot be proved. This new cause of action
is highly selective; it protects only those
federally registered marks that are most
likely to be diluted through non-competing
use. It will augment, not preempt, the
twenty-three state dilution laws

D. UsaEnDsTram MAaes
S. 1883 amends the language of section

43(a) of the Lanham Act to conform it to
the expanded scope of protection it has
been given by the courts In addition, the re-
vised section makes misrepresentations (e4,

false advertising claims) about another's
products or services actionable (under
present law, actions are limited to misrepre-
sentations about one's own products or serv-
ices), and extends the remedies available in
cases involving registered marks to cases
brought under the section where no regis-
tration is involved.

Mr. MEETZENBAUM. Mr. President,
when the subcommittee considered S.
1883 an amendment was adopted to
delete from section 35(a)(1XB) the
phrase "or by omission of material in-
formation". What was the subcommit-
tee's intent in making that deletion?

Mr. DECONCINI. Mr. President, this
deletion was made to respond to con-
cerns that it could be misread to re-
quire that all facts material to a con-
sumer's decision to purchase a product
or service be contained in each adver-
tisement. Currently the question of
when section 43(a) reaches failure to
disclose information material to a con-
sumer's purchasing decision is an open
question in the-courts. Recent court
decisions and commentators have sug-
gested that omissions may give rise to
a cause of action regardless of whether
any affirmative misrepresentations
have been made. The committee does
not condone deceptive advertising
whether by affirmative misreprenta-
tion on material omission, and leaves
to the courts the task of further devel-
oping and applying this principle
under section 43(a).

Mr. RUDMAN. Mr. President, I
would like to take this opportunity to
engage my colleague from Arizona.
Mr. DiCoNcII, the distinguished
chairman of the Judiciary Subcommit-
tee on Patents, Copyrights and Trade-
marks, in a brief discussion of the bill
currently being considered by the
Senate, S. 1883. It is my understanding
that this bill does nothing to change
current law or practice regarding par-
allel imports, sometimes known as
gray market goods.

Mr. DrCONCIN. That is correct.
This bill, which revises trademark law,
is not intended to address the issue of
gray market goods or parallel importa-
tion.

Mr. RUDMAN. One section of the
bill adds a Federal dilution section to
current law. This provision provides
protection for famous registered trade-
marks from unauthorized uses which
materially reduce the distinctiveness
of the mark. The Senator's introducto-
ry floor statement cites the. example
of a situation where a mark such as
Kodak is used for pianos, or Buick is
used for aspirin. I presume that this is
still the type of situation intended to
be covered in this bill, that is, dilution
through the noncompeting use of a
trademark.

Mr. DZCONCINI. That is correct.
This provision is specifically intended
to address a narrow category of
famous registered trademarks where
the unauthorized use by others, on
dissimilar products for which the
trademark is not registered, dilutes
the distinctiveness of the famous
work.

Mr. RUDMAN. I thank the Senator
for clarifying this matter.

Mr. GRASSLEY. Mr. President, I
am pleased to speak on behalf of the
Trademark Reform Act, S. 1883. This
important piece of legislation will
amend the Lanham Act, the law that
has governed the trademark area for
more than 40 years.

The bill improves, in a number of
ways, trademark law for large and
small businesses, as well as consumers.
First, it will make a major change in
the way we establish trademark use.
Under current law, someone who
wants to use a particular trademark
must put the mark "in commerce" so
as to demonstrate the mark is truly in
use. This is an outdated method, for
our economy, which is in such an ad-
vanced technological state. Instead,
this bill would allow registration of a
trademark based upon a bona fide
intent to use. Thus, a company or an
individual can reserve a trademark
before the final product is ready to go
to market. It will allow more certainty
in this field.

Second, the bill creates a Federal
remedy to protect famous trademarks
against dilution of the mart At the
present time, such claims are resolved
under 23 different State laws and the
decisions of the State courts. Instead
of being subject to inconsistent deci-
sions, truly famous marks will be enti-
tled to national protection.

And third. section 43 of the Lanham
Act, which is essentially used to pro-
tect against unfair competition, will be
modified. The changes, however, will
only codify the law laid down by our
Federal courts. The modified section
43 will entitle a suit to be brought for
"use of a false designation of origin or
of a false or misleading description or
representation, misrepresents the
nature, characteristics, or qualities of
his or another person's goods, services,
commercial activities or their geo-
graphic origin." Under this language,
the public will be protected against
false advertising and unfair competi-
tion.

This bill is a good example of how
Congress can, in fact, improve a stat-
ute. Senator DNCoscnc, chairman of
the Subcommittee on Patents, Copy-
rights and Trademarks of the Judici-
ary Committee, is to be commended
for his hard work and thorough analy-
sis of the trademark law and modifica-
tion. The bill was introduced last fall,
hearings were held this Spring, and a
consensus, including industry groups
and the U.S. Patent and Trademark
Office, developed around the impor-.
tance of passing this bill. I thank Sen-
ator DrCoircmn for the opportunity to
have a part in the passage of this im-
portant leglslatipn. I urge my col-
leagues to approve it speedily.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
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to the committee amendment in the
nature of a substitute, as amended..

The committee amendment was
agreed to.

The bill was ordered to be.engrossed
for a third reading, and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, shall it pass?

80o the bill (8. 1883) is amended, was
passed, as follows:

8. 1883
That this Act may be cited as the '-Trade-
mark ILaw Revision Act of 1988".

Sac. 2. For purposes of this Act, the Act
entitled "An Act to provide for the regIstra-
tion and protection of trade-marks used in
commerce, to carry out the provisions of
certain international conventions, and for
other purposes" shall be referred to as the
'Trademark Act of 1946".

8c 3: Section 1 of the Trademark Act of
1946 (15 U.S.C. 1051) is amended by-

(1) inserting a section heading before sec-
tion 1 to read as follows:

"uRzQumrrs roR APPLYING To RZGsTms
TRADn Aan S ON TE PRINCIPAL REGISTR";
(2) striking out "may register his" in the

matter before subsection (a) and inserting
in lieu therebf "may apply to register his";

(3) redesignating paragraphs (1), (2). and
(3) of subsection (a) as subparagraphs (A),
(B), and (C), respectively;

(4) redesignating subsections (a), (b), and
(c) as paragraphs (1), (2), and (3). respective-
ly;

(5) inserting "(a)" after "ScioN 1.";
(6) striking out "applied to" in subsection

(aXlXA), as redesignated herein, and insert-
ing in lieu thereof "used on or in connection
with";

(7) striking out "actually" in subsection
(aXlXC), as redesignated herein;

(8) striking out "filing" in subsection
(aX2), as redesignated herein, and inserting
in lieu thereof "prescribed"; and

(9) adding at the end thereof the follow-
ing:

"(b) A person who has a bona fide inten-
tion to use a trademark in commerce, such
intention to reflect the good faith circum-
stances relating to the intended use. may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

"(1) By filing in the Patent and Trade-
mark Office--

"(A) a written application, in such form as
may be prescribed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer of the corporation or
association applying, specifying applicant's
domicile and citizenship, applicant's bona
fide intention to use the mark in commerce.,
the goods in connection with which the ap-
plicant has a bona fide intention to use the
mark and the mode or manner in which the
mark is intended to be used in connection
with such goods, and including a statement
to the effect that the person making the
verification believes himself, or the firm,
corporation, or association in whose behalf
he makes the verification, is entitled to use
the mark in commerce, and that no other
person, firm, corporation, or association, to
the best of his knowledge and belief, has the
right to use such mark in commerce either
in the Identical form thereof or in such near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive. However, with
the exception of applications filed pursuant
to section 44 of this Act, no mark shall be

registered until the applicant has met the
requirements of section 13(bX2) hereof; and

"(B) a drawing of the mark.
"(2) By paying in the Patent and Trade-

mark Office the prescribed fee.
"(3) By complying with such rules or regu-

lationa, not inconsistent with law, as may be
prescribed by the Commissioner.

"(c) At any time during eramination of an
application filed under subsection (b), an
applicant who has made use of the mark in
commerce may claim the benefits thereof
for purposes of this Act, by amending his
ppllcatlon-to bring It into conformity with
the requirements of subsection (a).".

8zc. 4. Section 2 of the Trademark Act of
1946 (U.S.C. 1052) is amended-

(1) by amending subsection (d) to read as
follows:

"(d) Consists of or comprises a mark
which so resembles a mark registered in the
Patent and Trademark Office, or a mark or
trade name previously used in the United
States by another and not abandoned, as to
be likely, when applied to the goods of the
applicant, to cause confusion, or to cause
mistake, or to deceive: Provided, That when
the Commissioner determines that confu-
sion, mistake. or deception is not likely to
result from the continued use by more than
one person of the same or stmllar marks
under conditions and limitations as to the
mode or place of use of the marks or the
goods In connection with which such masks
are used, concurrent registrations may be
Issued to such persons when they have
become entitled to use such marks as a
result of their concurrent lawful use in com-
merce prior to (1) the earliest of the filing
dates of the applications pending or of any
registration Issued under this Act; or (2)
July 5, 1947, in the case of registrations pre-
viously issued under the Act of March 3.
1881, or February 20, 1905, and continuing
in full force and effect on that date; or (3)
July 5, 1947, In the case of applications filed
under the Act of February 20. 1905, and reg-
istered after July 5. 1947. Use prior to the
filing date of any pending application or a
registration shall not be required when the
owner of such application or registration
consents to the grant of a concurrent regis-
tration to the applicant. Concurrent regis-
trations may also be issued by the Commis-
sioner when a court of competent jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations as
to the mode or place of use of the mark or
the goods on or in connection with which
such mark is registered to the respective
persons;";

(2) in subsection (e) by striking out "ap-
plied to" each place it appears and Inserting
in lieu thereof "used on or in connection
with"; and

(3) in subsection (f) by-
(A) striking out "applied to" and inserting

In lieu thereof "used on or in connection
with"; and

(B) striking out "five years" through the
end of the subsection and inserting in lieu
thereof "five years next preceding an offer
of proof by the applicant.".

Src. 5. Section 3 of the Trademark Act of
1946 (15 US.C. 1053) is amended by-

(1) striking out "used in commerce" in the
first sentence;

(2) striking out ", except when" through
"mark is used" in the first sentence, and

(3) striking out the second sentence.
ESc. 6. Section 4 of the Trademark Act of

1946 (15 U.S.C. 1054) is amended by-
(1) striking out "origin used in com-

merce," and Inserting in lieu thereof
"origin,";
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(2) striking out "except when" in.the first

sentence and inserting in lieu thereof
"except in the case of certification marks
when"; and

(3) strildng out the second sentence.
8Sc. 7. Section 5 of the Trademark Act of

1946 (15 U.S.C. 1055) is amended by adding
at the end thereof the following: "First use
of a mark by a person, which use is con-
trolled by the registrant or applicant for
registration of the mark in respect to the
nature and quality of the goods or services.
shall inure to. the benefit of the registrant
or applicant.".

Sc. 8. Section 6(b) of the Trademark Act
of 1948 (15 US.C. 1058(b)) is amended by
striking out "(d)" and inserting in lieu
thereof "(e)".

8Sc. 9. Section 7 of the Trademark Act of
1946 (15 U.S.C. 1057) is amended by-

(1) amending subsection (b) to read as fol-
lows:

"(b) A certificate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity of the registered mark and of the reg-
istration thereof, of the registrant's owner-
ship of the mark, and of the registrant's ex-
clusive right to use the registered mark in
commerce on or in connection with the
goods or services specified in the certificate,
subject to any conditions or limitations
stated therein."

(2) redesignating subsections (c), (d), (e),
(f), and %g) as subsections (d). (e). (f), (g),
and (h), respectively;

(3) inserting between subsection (b) and
subsection (d), as redesignated herein, the
following:

"(c) Contingent on the registration of a
mark on the -principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark, conferring a right of priori-
ty, nationwide in effect, on or in connection
with the goods or services specified in the
registration against any other person except
for a person whose mark has not been aban-
doned and, who prior to such filing-

"(1) has used the mark,
"(2) has filed an application to register

the mark on the principal register and that
application is pending or has resulted in reg-
istration of the mark on the principal regis-
ter; or

"(3) has filed a foreign application to reg-
ister the mark on the basis of which he has
acquired a right of priority by the timely
filing under section 44(d) of an application
to register the mark on the principal regis-
ter and that application is pending or has
resulted in registration of the mark on the
principal register.";

(4) amending subsection (d), as redesignat-
ed herein, by striking out "fee herein pro-
vided" and inserting in lieu thereof "pre-
scribed fee";

(5) amending subsection (f), as redesignat-
ed herein, by striking out "fee required by
law" and inserting in lieu thereof "pre-
scribed fee"; and

(6) amending subsection (h), as redesig-
nated herein, by striking out "required fee"
and inserting in lieu thereof "prescribed
fee".

Sec. 10. Section 8(a) of the Trademark Act
of 1946 (15 U.S.C. 1058a) is amended by-

(1) striking out "twenty" and inserting in
lieu thereof "ten"; and

(2) striking out "showing that said mark is
in use in commerce or showing that its" and
inserting in lieu thereof "setting forth those
goods or services recited in the registration
on or in connection with which the mark is
in use in commerce and having attached
thereto a specimen or facsimile showing cur-
rent use of the mark, or showing that any".
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Sc. 11. Section 9(a) of the Trademark Act

of 1946 (15 U.S.C. 1059(a)) Is amended by
striking out "twenty" and inserting in lieu
thereof "ten".

Sac. 12. Section 10 of the Trademark Act
of 1946 (15 U.8.C. 1060) is amended to read
as follows:

"ASSIGNMNT AND GRANT O SECURITY
INTERST

"SC. 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark. However, no application
to register a mark under section l(b) shall
be assignable prior to the filing of the veri-
fled statement of use under section 13(bX2),
except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains

"(bXl) A security interest in a registered
mark, or a mark for which an application
for registration has been filed under section
I(b) or subsection (d) or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party, provided-

"(A) the party granted the security inter-
est obtains a security interest in the good-
will of the business in which the mark is
used, or with that part of the goodwill of
the business connected with the use of and
symbolized by the mark; and

"(B) notice of such interest is filed in the
Patent and Trademark Office-

"(1) within ten days after the interest Is
granted if the interest pertains to a regis-
tered mark or if it pertains to a mark which
is the subject of an application for registra-
tion under section l(b) or subsection (d) or
(e) of section 44 or

"(11) within four months after the mark Is
registered if the interest pertains to a mark
which is the subject of an application under
section 1(a) or 23 and the person holding
the interest has a valid, perfected interest
pursuant to State law at the time the mark
is registered.

"(2) A party granted a security interest in
a registered mark, or a mark for which an
application for registration has been filed
under section l(b) or subsection (d) or (e) of
section 44, may, after default by the party
granting the security interest, require the
debtor to assign the mark to-

"(A) a transferee who is also being as-
signed that part of the goodwill of the budi-
ness connected with the use of and symbol-
ized by the mark; or

"(B) the party holding the security inter-
est. even though such party does not pres-
ently engage in the business to which the
mark relates, provided that the secured
party either subsequently engages in the
business to which the mark relates or holds
the mark only for the purpose of subse-
quently transferring the mark along with
the goodwill associated with the mark and
that such subsequent transfer occurs prior
to dissipation of the goodwill. '-

"(3) A security interest in a mark obtained
pursuant to this section will extend to the
consideraton received upon the sale, ex-
change. collection or other disposition of
the mark for ten days after receipt of the
consideration by the transferor and will
then lapse unless a financing statement or
other document is filed as required by ap-
propriate State law.

"(c) In any assignment of or grant of a se-
curity interest in a mark It shall not be nec-
essary to include the goodwill of the'busl-
ness connected with the use of and symbol-
ized by any other mark used in the business
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or by the name or style under which the or services recited in the statement of use
business Is conducted. for which the mark Is entitled to registra-

"(d) Assignments and grants of security tion and notice of registration shall be pub-
interest shall be by instruments in writing lished in the Official Gazette of the Patent
duly executed. Acknowledgment shall be and Trademark Office. The notice shall
prima facie evidence of the execution of an specify the goods or services for which the
assignment or a grant of a security interest mark is registered.
and when recorded in the Patent and Trade- "(A) The time for filing the statement of
mark Office the record shall be prima facie use shall be extended for an additional six-
evidence of execution. An assignment of or month period upon written request of the
grant of a security interest in a mark shall applicant prior to expiration of the six-
be void as against any subsequent purchaser month period. Such request shall be accom-
or other entity being granted an interest for panled by a verified statement that the ap-
a valuable consideration without notice, plicant has a continued bona fide intention
unless recorded in the Patent and Trade-to use the mark in commerce and specifying

"(1) within three months after the date those goods or services Identified in the
thereof or prior to such subsequent pur- notice of allowance on or in connection with
chase in the case of an assignment; or which the applicant has a continued bona

"(2) pursuant to the provisions of subsec- fide intention to use the mark in commerce.
tion (bX1XB) or prior to the subsequent Up to six further extensions of six months
filing of a conflicting interest, whichever is each shall be obtained when requested prior
later, in the case of the grant of any securi- to the expiration of the extended period
ty interest. and accompanied by a verified statement

"(e) A separate record of documents sub- that the applicant has a continued bona fide
mitted for recording under this section shall intention to use the mark in commerce and
be maintained in the Patent and Trademark specifying those goods or services identified
Office. Such record shall include any re- in the most recent extension for which the
lease, cancellation, discharge, or satisfaction applicant has a continued bona fide Inten-
relating to any conveyance or other instru- tion to use the mark in commerce. Each re-
ment affecting title to or any interest in a quest for an extension shall be accompanied
registered mark or a mark for which appli- by payment of the prescribed fee.
cation to register has been filed. "(B) The Commissioner shall notify any

"(f) An assignee or holder of a security in- applicant who files a statement of use of the
terest not domiciled in the United States acceptance or refusal thereof and, if a refus-
shall be subject to and comply with the pro- al, the reasons therefor. An applicant may
visions of section I(d) of this Act.". amend his statement of use.

Sac. 13. Section 12(a) of the Trademark "(C) The failure to timely file a verified
Act of 1946 (15 U.S.C. 1062a) is amended statement of use shall result in abandon-
by- ment of the application,".

(1) striking out "fee herein provided" and Sc. 15. Section 14(c) of the Trademark
inserting in lieu thereof "prescribed fee"; Act of 1946 (15 U.S.C. 1084(c)) Is amended
and to read as follows:

(2) striking out "to registration, the" and "C(c) at any time if the registered mark be-
inserting in lieu thereof "to registration, or comes the generic name for the goods or
would be entitled to registration upon the services, or a portion thereof, for which it Is
acceptance of the statement of use pre- registered, or has ben abandoned, or its
scribed in section 13(bX2) of this Act, the". registration was obtained fraudulently or

Sac. 14. Section 13 of the Trademark Act contrary to the provisions of section 4 or of
of 1946 (15 U.C. 1063) is amended by- - subsection (a), (b), or (c) of section 2 for a

(1) inserting "(a)" before "Any person"; - registration hereunder, or contrary tosimi-
(2) striking out "required fee" and insert- lar prohibitory provisions of such prior Acts

ing in lieu thereof "prescribed fee"; and
(3) adding at the end the reof the follow- for a registration thereunder, or if the regis-

11Wadin at heen t roftered mark is being used by, or with the Kr-
"(b) Unless registration is succesfully op mission of, the registrant so as to misrepre-

posed- sent the source of the goods or services on
"(1) a mark entitled to registration on the or in connection with which the mark is

principal register based on an application used. If the registered mark becomes the ge-
filed under section (a) or pursuant to ec- neric name for less than all of the goods or
tion 44, shall be registered in the Patent and services for which It is registered, a petition
Trademark Office, and a certificate of regis- to cancel the registration for only those
tratlon Issued, and notice of the registration goods or services may be filed. A registered
shall be published in the Official Gazette of mark shall not be deemed to be the generic
the Patent and Trademark Office; or name of goods or services solely because

"(2) a notice of allowance shall be issued such mark is also used as a name of or to
to the applicant If he applied for registra- Identify a unique product or service. The
tion under section l(b). Within six months primary significance of the registered mar
following the date of the notice of allow- to the relevant public rather than purchas-
ance, the applicant must file in the Patent er motivation shall be the test for determin-
and Trademark Office, together with such ing whether the registered mark has
number of specimens Or facsimiles of the become the generic name of goods or serv-
mark as used in commerce. as may be re- ices on or:in connection with which it has
quired by the Commissioner and payment of been used; or"
the prqscribed fee, a verified statement that Sc 16. Section 15(4) of the Trademark
the mark is in use in commerce and specify- 4ct of 1946 (15 US.C.O065(4)) Is amended
ing the date of applicant's first use of the by striking out the '"common descriptive
mark and the date of applicant's first use of name of any article or substance, patented
the mark in commerce, those goods or serv- or otherwise" and inserting in lieu thereof
ices specified in the notice of allowance on- "the generic name for the goods or services
or in connection with which the mark is or a portion thereof, for which it is regis-
used in commerce and the mode or manner tered". ·
in which the mark is used in connection 8c. 17. Section 16 of the Trademark -Act
with such goods or services Subject to ex- of 1946 (15 US.C. 1066) is amended by strik-
amination and acceptance of the statement ing out "applied to the goods or when used
of use, the marL shall be registered in the in connection with the services" and insert-
Patent and Trademark Office, and a certifi- ing in lieu thereof "used on or in connection
cate of registration issued, for those goods: with the goods or services".
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Sc 18. ection 18 of the Trademark Act

of 1946815 U.S.C. 1068) is amended by-
(1) striking out "or restrict" and inserting

in lieu thereof "the registration, In whole or
in part, may modify the application or regis-
tration by limiting the goods or service
specified therein, may otherwise restrict or
rectify with respect to the register";

(2) striking out "or" before "may refuse";
and

(3) adding at the end thereof the follow-
ing: "However, no final Judgment shall be
entered in favor of an applicant under sec
tlon l(b) prior to the mark being registered
If such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tlon 7(c).".

c. 19. Section 19 of the Trademark Act
of 1946 (15 U.S.C. 1069) Is amended by strik-
ing out the second sentence.

SEC 20. Section 21 of the Trademark Act
of 1946 (15 U..C. 1071) is amended-

(1) in subsection (a), by striking out "sec-
tion 21(b)" each place it appears and insert-
ing in lieu thereof "subsection (b)";

(2) in subsection (a), by striking out "sec-
tion 21(aX2) hereof" and inserting in lieu
thereof "paragraph (2) of this subsection";

(3) in subsection (aX4), by adding at the
end thereof the following: "However, no
final judgment-shall be entered in favor of
an applicant under section l(b) prior to the
mark being registered, if such applicant
cannot prevail without establishing cob-
structive use pursuant to section 7(c).".

(4) In subsection (b), by striking out "sec-
tion 21(a)" each place it appears and insert-
ing in lieu thereof "subsection (a)";

(5) in subsection <bXl), by adding at the
end thereof- the following: "However, no
final judgment shall be entered in favor of
an applicant under section l(b) prior to the
mark being registered, if such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c).".

(6) in subsection (bX3), by amending the
first sentence of such'paragraph to read as
follows:

"(3) In any case where there is no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses to be unreasonable.
all the expenses of the proceeding shall be
paid by the party bringing the case, wheth-
ercthe final decision is in favor of such party
or not.".

Sac 21. Section 23 of the Trademark Act
of 1946 (15 U.S.C. 1091) is amended by-

(1) inserting "(a)" before "In addition" in
the first paragraph;

(2) inserting "(b)" before "Upon the" in
the second paragraph;

(3) inserting "(c)" before "For the pur-
poses" in the third paragraph;

(4) striking out "paragraphs (a)," in sub-
section (a), as designated herein, and insert-
ing in lieu thereof "subsections (a),";

(5) striking out "have been in lawful use
in commerce by the proprietor thereof,
upon" in subsection (a), as designated
herein, and inserting in lieu thereof "are in
use in commerce by the owner thereof, on":

(6) striking out "for the year preceding
the filing of the application'-' in subsection
(a), as designated herein;

(7) inserting before "section 1" in subsec-
tion (a), as designated herein, the following:
"subsections (a) and (d) of";

(8) striking out "fee herein provided" in
subsection (b), as designated herein, and in-
serting in lieu thereof "prescribed fee"; and

(9) striking out the last paragraph.
SFc. 22. Section 24 of the Trademark Act

of 1946 (15 U.8.C. 1092) is -amended by-
(1) striking out "verified" in the- second

sentence;
(2) striking out "was not entitled to regis-

ter the mark at the time of his application

for registration thereof," and Inserting in
lieu thereof "is not entitled to registra-
tlon,;

(3) strking out "is not used by the regis-
trant or"; and

(4) adding at the end thereof the follow-
ing: "However, no final Judgment shall be
entered in favor of an applicant under sec-
tion l(b) prior to the mark being registered
if such applicant cannot prevail without es-
tablishing constructive use pursuant to seo-
tlon 7(c).%

Sac. 23. Section 26 of the Trademark Act
of 1946 (15 U.S.C. 1094) is amended by-
-' (1) inserting "l(b)," after "sections"; and

(2) inserting "7(c)," after "7(b)'.
8c. 24. ection 27 of the Trademark Act

of 1946 (15 U.S.C. 1095) is amended by
adding at the end thereof the following:
"The filing of an application to register a
mark on the supplemental register, or regis-
tration of a mark thereon, shall not constl-
tute an admission that the mark is not eligi-
ble for registration on the principal register
established herein".

8m 25. Section 29 of the Trademark Act
of 1946 (15 UB..C. 1111) is amended by strik-
ing out "as used".

ac. 26. Section 30 of the Trademark Act
of 1946 (15 U.S.C. 1112) is amended by-

(1) inserting "or registrant's" after "appll-
cant's";

(2) striking 6ut 'may file an application"
and inserting in lieu thereof "may apply";

(3) striking out "goods and services upon
or in connection with which he is actually
using the mark:' and inserting in lieu there-
of "goods or services on or In connection
with which he is using or he has a bona fide
intention to use the mark in commerce:";
and

(4) by amending the proviso to read: "Pro-
vided, That when the Commissioner by reg-
ulation permits the filing of an application
for the registration of a mark for goods or
services which fall within a plurality of
classes a fee equaling the sum of the fees
for filing an application in each clas shall
be paid, and the Commissioner may issue a
single certificate of registration for such
mark".

8rc. 27. Section 31 of the Trademark Act
of 1946 (15 U.S.C. 1113) is amended by-

(1) striking out "Sscrioo 31. Pss"; and
(2) inserting "Szc. 31." before "(a)".
Sac. 28. Section 32(2) of the Trademark

Act of 1946 (15 U.S.C. 1114(2)) is amended
by striking out "Injunction" and inserting in
lieu thereof "injunctive".

Sc. 29. Section 33(a) of the Trademark
Act of 1946 (15 U.S.C. 1115(a)) is amended
by-

(1) inserting "the validity of the registered
mark and of the registration thereof, of the
registrant's ownership of the mark, and of
the" after "prima facie evidence of";

(2) inserting "or in connection with" after
"in commerce on";

(3) striking out "an opposing party" and
inserting in lieu thereof "another person";
and

(4) inserting ", including those set forth in
subsection (b)," after "or defect".

Sac. 30. Section 33(b) of the Trademark
Act of 1946 (15 US.C. 1115(b)) is amended
by-

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

"(b) To the extent that the right to use
the registered mark has become incontest-
able under section 15, the registration shall
be conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant's ownership of the
mark, and of the registrant's exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-

nection with the goods or services specified
in the affidavit filed under the provisions of-
section 15 or, If fewer in number, the renew-
al application filed under the provisions of
section 9 hereof, subject to any conditions
or limitations in the registration or in such
affidavit or renewal application. Such con-
elusive evidence of the right to use the reg-
istered mark shall be subject to proof of In-
fringement as defined in section 32. and
shahll be subject to the following defenses or
defects";

(2) striking out "servirce In" In paragraph
(3) and inserting In lieu thereof "services on
or in";

(3) strIking out "trade or service" in para-
graph (4);

(4) striking out.."to users" in paragraph
(4)

(5) striking out "registration of the mark-
under this Act or" in paragraph (5) and in-
serting in lieu thereof "(A) the date of con-
structive use of the mark established purgu-
ant to section 7(c), or (B).the registration of
the mark under this Act If the application
for registration Is filed prior to the effective
date of the Trademark Law Revision Act of
1988, or (C)"; and

(6) adding at the end of the subsection,
the following
"In addition. equitable principles, including
laches, estoppel and acquiescence where
applicable, may be considered and applied.".

8gc 31. Section 34 of the Trademark Act
of 1946 (15 US.C. 1116) is amended-

(1) in subsection (a) by-
(A) striking out "of the registrant of a

mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and

(B) adding at the end thereof the follow-
Inc:
"However, no final judgment shall be en-
tered in favor of an applicant under section
l(b) prior to the mark being registered. if
such applicant cannot prevail without estab-
lishing constructive use pursuant to section
7(c)."; and

(2) In subsection (c) by-
(A) striking out "proceeding arising" and

inserting in lieu thereof "proceeding involv-
ing a mark registered"; and

(B) striking out "decision is rendered,
appeal taken or a decree issued" and insert-
ing in lieu thereof "Judgment is entered or
an appeal is taken".

8c. 32. Section 35(a) of the Trademark
Act of 1946 (15 UB.C. 1117(a)) is amended
by striking out "of the registrant of a mark
registered in the Patent and Trademark
Office" and inserting in lieu thereof "pro-
tected under this Act".

Sc- 33. Section 36 of the Trademark Act
of 1946 (15 U.SC. 1118) is amended by-

(1) striking out "of the registrant of a
mark registered in the Patent and Trade-
mark Office" and inserting in lieu thereof
"protected under this Act"; and

(2) striking out "registered mark" and in-
serting in lieu thereof "mark".

Sc. 34. (a) Section 39 of the Trademark
Act of 1946 (15 U.S.C. 1121) is redesignated
as subsection (a) of section 39 by inserting
"(a)" after "S-c. 39.".

(b) Section 39a of the Trademark Act of
1946 (15 U.S.C. 1121a) is redesignated as
subsection (b) of section 39 by striking out
"8Sc. 39a" and inserting in lieu thereof
"(b)".

(c) Subsection (b) of section 39, as redesig-
nated herein, is amended by striking out
"servicemarks" each place it appears and in-
serting in lieu thereof "service marks".

Sc 35. Section 43(a) of the Trademark
Act of 1946 (15 US.C. 1125(a)) is amended
to read as follows:
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"(a)1) Any person who uses in commerce

on or in connection with any goods or serv-
ices. or any container for goods, any word,
term. name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which-

"(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another, or

"(B) by use of a false designation of origin
or of a false or misleading description or
representation. misrepresents the nature,
characteristics or qualities of his or another
person's goods, services, commercial activi-
ties -or their geographic origin;
shall be liable in a civil action by any person
who believes that he is or is likely to be
damaged by such action.

"(2) The relief provided in this subsection
-shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United States Provided,
That nothing in this subsection shall be
construed so as to preempt the Jurisdiction
of any State to grant relief in cases of
unfair competition.".

SoE 36. Section 43 of the Trademark Act
of 1946 (15 US.C. 1125) is amended by
adding at-the end thereof the following new
subsection:

"(cX 1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equity, taking
into account, among other things, the good
faith use of an individual's name or an indt-
cation of geographic origin, to an injunction
against another person's use in commerce of
a mark, commencing after the registrant's
mark becomes famous, which causes dilu-
tion of the distinctive quality of the regis-
trant's mark, and to obtain such other relief
as is provided in this subsection. In deter-
mining whether a mark is famous and has
distinctive quality, a court shall weigh the
following and other relevant factors:

"(A) whether the mark is inherently dis-
tinctive or has become distinctive through
substantially exclusive and continuous use;

"(B) whether the duration and extent of
use of the mark are substantial;

"(C) whether the duration and extent of
advertising and publicity of the mark are
substantial;

"(D) whether the geographical extent of
the trading area In which the mark is used
is substantial;

"(E) whether the mark has substantial
renown in its and the other person's trading
aresa' and channels of trade', and

"(F) whether -the same or similar marks
are being used Substantially by third par'

"(2 The registrant shall be entitled only
to Injunctive relief in -an action brought
under thissub:ection. unle the subsequent
user willfully intended to trade on the regis-
trant's reputation or to cause dilution of the
registrant's mark If such willful Intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of
the court and the principles of equity.

"(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1905 or
on. the principal register established herein
shall be a complete bar to an action brought
by another person, under the common law
or statute of a State, seeking to prevent di-
lution of the dlstinctiveness of a mark,
label or form of advertisement.".

SEC. 37. Section 44 of the Trademark Act
of 1946 (15 U.S.C. 1126) is amended-

(1) by striking out "fees herein pre-
scribed" in subsection (a) and inserting in
lieu thereof "fees required herein";

(2) by striking out "paragraph (b)" each
place it appears and inserting in lieu thereof
"subsection (b)";

(3) in subsection (d) by striking out "sec-
tions 1. 2, 3, 4, or 23" and inserting in lieu
thereof "section 1, 3, 4, 23. or 44(e)";

(4) in subsection (dX2) by striking out
"but use in commerce need not be alleged"
and inserting in lieu thereof "including a
statement that the applicant has a bona
fide intention to use the mark in com-
merce";

(5) in subsection (dX3), by striking out
"foreing" and inserting in lieu thereof "for-
eign";

(6) in subsection (e) by adding at the end
thereof the following 'The application
must state the applicant's bona fide inten-
tion to use the mark in commerce, but use
in commerce shall not be required prior to
registration."; and

(7) in subsection (f), by striking out "para-
graphs (c), (d)," and inserting in lieu thereof
"subsections (c), (d).".

Src. 38. Section 45 of the Trademark Act
of 1946 (15 U.S.C. 1127) is amended by-

(1) amending the paragraph defining "re-
lated company" to read as follows:

'"The term 'related company' means any
person whose use of a mark is controlled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.";

(2) amending the paragraph defining
"trade name" and "commercial name" to
read as follows:

"The terms 'trade name' and 'commercial
name' mean any name used by a person to
identify his business or vocation.";

(3) amending the paragraph defining
"trademark" to read as follows

'The term 'trademark' means any word.
ame,. symbol, or device or any combination

thereof used by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to Identify and distinguish his
goods, Including a unique product, from
those of others and to indicate the source of
the goods, even if that source is unknown.";

(4) amending the paragraph defining
"service mark" to read as follows:
' 'The term 'service mark' means any word.
name, symbol, or device or any. combination
thereof red by a person or which a person
has a bona fide intention to use in com-
merce and for which he applies for reglstra-
tion on the principal register established by
this Act, to identify and distinguish the
services of mne person, including a unique
service, from those of others and to indicate
the source of the services, even if that
source unmknown. Titles, character name
and other distinctive features of radio or tel-
evision programs may be registered as serv-
ice marks notwithstanding that they, or the
programi may advertise the goods of the
sponsor.";

(5) amending the paragraph defining "cer-
tlification-mark" to read as follows

'"The term 'certification mark' means any
word, name, symbol or device or any combi-
nation thereof used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filin of an application for registration
on the principal register established by this
Act, to cegtify regional or other origin, ma-
teriaL mode of manufacture, quality, accu-
racy, or other characteristics of such per-
son's goods or services or that the work or

labor on the goods or services was per-
formed by members of a union or other or-
ganization.";

(6) amending the paragraph defining "col-
lective mark" to read as follows:

"The term 'collective mark' means a
trademark or service mark used by the
members of a cooperative, an association, or
other collective group or organization, or
which such entity has a bona fide intention
to use in commerce and for which it applies
for registration on the principal register es-
tablished by this Act, and includes marks in-
dicating membership in a union, an assocla-
tion, or other organization.";

(7) amending the paragraph defining
"mark" to read as follows:

"The term 'mark' includes any trademark,
service mark, collective mark, or certifica-
tion mark.";

(8) amending the matter which appears
between the paragraph defining "mark",
and the paragraph defining "colorable imi-
tation" to read as follows:

"The term 'use in commerce' means use of
a mark in the ordinary course of trade, com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark.
For purposes of this Act, a mark shall be
deemed to be in -use In commerce (1) on
goods when it is placed in any manner on
the goods or their containers or the displays
associated therewith or on the tags or labels
affixed thereto, or if the nature of the
goods makes such placement impracticable
then on documents associated with the
goods or their sale, and the goods are sold or
transported In commerce, and (2) on serv-
ices when it is used or displayed in the sale
or advertising of services and the services
are rendered in commerce, or the services
are rendered in more than one State or in
this and a foreign country and the person
rendering the services Is engaged in com-
merce in connection therewith.

"A mark shall be deemed to be 'aban-
doned'-

"(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances
Nonuse for two consecutive years shall be
prima fade evidence of abandonment. 'Use'
means use made in the ordinary course of
trade, commensmnurate with the circum-
stances, and not made merely to reserve a
right In a mark; or

"(2) when any course of conduct of the
owner, including acts of omission as well as
commission, causes the mark to become the
generic name for the goods or service or
otherwise to lose its significance as a mark.
Purchaser motivation shall not be a test for
determining abandonment under this sub-
paragraph.

"The term 'dilution' means the material
reduction of the distinctive quality of a
famous mark through use of the mark by
another person, regardless of the presence
or absence of (1) competition between the
users of the mark, or (2) likelihood of confu-
sion, mistake, or deceptionarislng from that
use".

Se. 39. The Trademark Act of 1948 is
amended by adding at the end thereof the
following:

"Sac 51. All certificates of registration
based upon applications for registration
pending in the Patent and Trademark
Office on the effective date of the Trade-
mark Law Revislon Act of 1988 shall remain
in force for a period of 10 years.-"

8c._ 40. This Act and the amendments
made by this Act shall become effective on
the date one year after the date of enact-
ment of this Act.
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Mr. BYRD. Mr. President, I move to

reconsider the vote by which the bill
was passed.

Mr. THURMOND. Mr. President, I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

RELIEF OF MARSHA D.
CHRISTOPHER

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on The Judiciary be discharged
from further consideration of H.R
1386 and that the Senate proceed to
Its immediate consideration.
'The PRESIDING OFFICER. Is

there objection? The Chair hears
none, and it is so ordered.

The clerk will report.
The assistant legislative clerk read

as follows
A bill (HR. 1386) for the relief of Marsha

D. Christopher.
The PRESIDING OFFICER. Is

there objection to the present consid-
eration of the bill?

There being no objection the Senate
proceeded to consider the bill

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment. If there be no amend-
ment to be offered, the question is on
the third reading and passage of the
bill.

The bill (HLR. 1386) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
passed.

Mr. President, I move to' lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
companion bill, S. 881, be indefinitely
postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

PLASTIC POLLUTION CONTROL
ACT OF 1987

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar Order No. 513.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill (8. 1986) to study, control, and
reduce the pollution of aquatic environ-
ments from plastic materials, and for other
purposes.

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

There being no objection, the Senate
proceeded to consider the bill.

AMEMNDMENT NO. 1976
Mr. THURMOND. Mr. President, I

ask that amendment No. 1976 be re-
ported by the clerk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from South Carolina [Mr.
Tnuaxoml], for Mr. Camrz, proposes an
amendment numbered 1976:

Mr. THURMOND. Mr. President, I
ask unanimous consent further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. With-
out objection, it Is so ordered.

The amendment is as follows:
Strike out all after the enacting clause

and insert in lieu thereof the following:
FnINGS

SECTIro L The Congress finds that-
(1) plastic ring carrier devices have been

found in large quantities in the marine endvi-
ronment;

(2) fish and wildlife have been known to
have become entangled in plastic ring carri-
ers;

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronment for decades posing a threat to fish
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made
from degradable material in order to reduce
Utter and to protect fish and wildlife.

DnmINTIXON
Szc. 2. As used In this Act, the term-
(1) "regulated item" means any plastic

ring carrier device which is made, used, or
designed for the purpose of packaging,
transporting, or carrying multipackaged
cans or bottles, and which is of a size, shape,
design, or type capable, when discarded, of
becoming entangled with fish or wildlife;
and

(2) "naturally degradable material" means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
composition, photo-degradation, or hydroly-
sis.

REGULATION
Sc. 3. Not later than 24 months after the

enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that It is not feasible),
the Administrator of the Environmental
Protection Agency shall require, by regula-
tion. that any regulated item shall be made
of naturally degradable material, which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow a reasonable time for affected parties
to come into compliance, including the use
of existing inventories

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 1976) was
agreed to.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on the en-
grossment and third reading of the
bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed, as follows:

E. 1986
Be it enacted by the Senate and HouJe of
epresentattives of the United States of

America in Congress assembled,

SEcrTow 1. The Congress finds that-
(1) plastic ring carrier devices have been

found in large quantities in the marine envi-
ronment;

(2) fish and wildlife have been known to
have become entangled In plastic ring carri-
er;

(3) non-degradable plastc ring carrier de-
vices can remain ntact in the marine envl-
ronment for decades, posing a threat to fish
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made
from degradable material in order to reduce
litter and to protect fish and wildlife.

SEc. 2. As used in this Act, the term-
(1) "regulated Item" means any plastic

ring carrier device which is made, used, or
designed for the purpose of packaging,
transporting, or carrying multipackaged
cans or bottles, and which is of a size, shape,
design, or type capable, when discarded, of
becoming entangled with fish or. wildlife;
and

(2) "naturally degradable material" means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
composition, photo-degradatlon or hydroly-
sis.

REGULATION

SEc 3. Not later than 24 months after the
enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that It is not feasible),
the Administrator of the Environmental
Protection Agency shal require, by regula-
tion, that any regulated item shall be made
of naturally degradable material which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the Intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow a reasonable time for affected parties
to come into compliance, including use of
existing inventories.

Mr. BYRD. Mr. President, I move to
-reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. CHAFEE. Mr. President, I am
very pleased the Senate has approved
S. 1986, as amended, a bill reported by
the Committee on Environment and
Public Works. This legislation will re-
quire that plastic six-pack yokes be
made from degradable materials, a re-
quirement which 11 States have al-
ready adopted.

I would like to note, Mr. President,
that this bill, as amended, has been
fully cleared with the chairman of the
Committee on Environment and
Public Works, Senator BuRDICK, and
the ranking member of this commit-
tee, Senator STAFFORD.

Also, the Society of the Plastics In-
dustry, the major group representing
the industry, has reviewed this legisla-
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